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A hybrid mode of hearing has been initiated in the Supreme Court from September 1, 2021,
with Mondays and Fridays being completely virtual. Whether this will be a success or not
remains to be seen. However, the first indications are not encouraging  
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Courts

As expected, the West Bengal government preferred a Special
leave Petition in the Supreme Court, challenging the Calcutta

High Court’s order for a CBI probe into the alleged serious crimes,
such as rape and murder, during post-poll violence (below) in the

state. The Mamata Banerjee government has accused the CBI of
acting at the behest of the centre and claimed that there was no
way a CBI probe will be a fair one. The government also contends
that the CBI is bent on filing targeted cases against the Trinamool
Congress’ office bearers.

The Calcutta High Court, in passing the order, had acted on
the recommendations of the National Human Rights Commission
(NHRC). The High Court had also ordered the setting up of a
Special Investigation Team (SIT), made up of the police, headed
by a former judge. The Court said it will monitor both probes
directly. The time for reports of the probes is six weeks.

The High Court order attains significance in that it was deliv-
ered by a five-judge special bench comprising Acting Chief
Justice Rajesh Bindal and Justices I P Mukerji, Harish Tandon,
Soumen Sen, and Subrata Talukdar. The bench had also observed
that there were “definite and proved” allegations that complaints
of the victims of violence in the aftermath of the West Bengal
Assembly polls were not even registered.

The investigations, however, will be overseen by another divi-
sion bench.

West Bengal govt moves SC against
Calcutta HC order for CBI probe into
post-poll violence

The Supreme Court expressed its grave
concern over fake news shown by some

media houses and web portals, without any
accountability. The Court said that these
media houses only worry about powerful
men, not judges, institutions or common
people. It made these observations in the
backdrop of a petition filed against the
communalisation of the Tablighi Jamaat
(above right) meeting at the Nizamuddin
Markaz in Delhi by certain sections of the
print and electronic media last year, when it
was blamed for the Covid-19 spike in the
National Capital Territory of Delhi.

The three-judge bench of Chief Justice of
India (CJI) NV Ramana and Justices Surya
Kant and AS Bopanna allowed amendment of
the prayer by the petitioner and directed him
to serve the copies to the Solicitor General
(SG) of India, Tushar Mehta. The SG also
prayed before the Bench to consider the

transfer petitions akin to web portals,
media regulations.

The CJI observed: “Facebook, YouTube
and other social media... They don’t respond
to us, forget about individuals. No accounta-
bility is being taken by those who publish
such things for the institution.” Justice
Ramana said that he had not seen any public
channel, or Twitter, to come forward and
make any kind of response. “They do not
worry about judges, but only worry about
powerful men.” During the hearing, SG
said: “A detailed affidavit has been filed by
the secretary.”

Nisha Bhambhani, for News Broadcasting
Association, submitted: “We have challenged
amendment rules 2021 and obtained an

order from the Kerala High Court of no coer-
cive action to be taken against them.” 

The SG said: “The contest is between
freedom of speech and rights of citizens so
that to ensure no uncovered news should be
disseminated to the public. There are rules
framed and one court has granted stay and
the top court is seized of transfer petition.”
The CJI queried: “Web portal I’m not aware
of. If you see on YouTube, so much is shown
in a minute. Is there any mechanism to tack-
le this?” The SG said: “Yes, we have laid
down mechanisms in the rules. We have a
statutory mechanism under the Cable TV
Act. For web portals, we have a separate set
of rules. There are three layers—self regula-
tory layer, interference layer etc.”

Media houses
broadcasting fake
news without
accountability,
laments Supreme
Court
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T - duj taht devresbo truoC emerpuS eh
ges should refrain from passing oral

direction, particularly in criminal matters.
The Court said that this was not accept-
able. The comment was made by the
bench of Justices DY Chandrachud and
MR Shah. The bench held that the proce-
dure of issuing oral directions only opens
the door to “serious misgivings” and

“grave abuse” with a loss in judicial
accountability.

The apex court’s observations came
while it noted that a judge of the Gujarat
High Court had passed an oral direction
not to arrest an accused in a forgery case.
“Judges speak through their judgments
and orders. The written text is capable of
being assailed. The element of judicial
accountability is lost, where oral regimes
prevail. This would set a dangerous prece-
dent and is unacceptable. Judges, as
much as public officials over whose con-
duct they preside, are accountable for their
actions,” the bench noted.

The Delhi High Court directed that until a
proper and permanent framework is put

in place, the Central Adoption Resource
Authority (CARA) will act as the authority
for the purposes of enabling inter-country
adoptions under the Hindu Adoptions

- id truoC ehT .)AMAH( tcA ecnanet   niaM
rected the government to place a report
before it on how it plans to create this per-
manent mechanism to deal with inter-

nihtiw AMAH rednu snoitpo da yrtnuoc
two months. The court also directed that
when any adoption that takes place under
HAMA and when for that a NOC is required
for any purpose, including for issuance of
a passport or visa, an application has to
be made to CARA and a special committee
would be appointed to verify the following 
particulars:
(a) The background and antecedents of

the biological parents or family background
report and source verification of the child
(or CWC certificate).
(b) Verify the consent of the biological
parents and that of the child, if needed
based upon the age and maturity, for the
adoption.
(c) Details of any religious ceremony
conducted.
(d) Details of the adoption deed and its
genuinity/validity.
(e) Court order, if any, recognising
the adoption.
(f) Home Study Report of the prospective
adoptive parents with support documents.
(g) Permission letter from receiving
country or permission letter from Embassy
of the receiving country in case of OCI/

.rengie roF
The Court further stated that the com-

mittee would then record its satisfaction
and issue the NOC within a month. CARA

dlihc eht fo sser gorp eht rotinom osla nac
for two years from the date of arrival of the
adopted child in the receiving country.

Delhi HC asks
centre to draw up a
detailed plan on
foreign adoptionsThe Delhi High Court issued notice to

the centre and IPS officer Rakesh
Asthana (below right) on a PIL that has
challenged Asthana’s appointment as
Delhi’s Commissioner of Police. The
centre, in its argument against the PIL,
said that the Court was not a public
platform where anyone could say any-
thing. The notice was issued by the
bench of Chief Justice DN Patel and
Justice Jyoti Singh and the case will be
heard on September 8.

An intervention application was also
filed by the Centre for Public Interest
Litigation (CPIL), which was allowed.
Last week, the Supreme Court asked
the High Court to decide on the matter
in two weeks.

The petition was filed by Sadre
Alam. It wanted Asthana’s appointment
quashed, citing inter-cadre deputation
and extension of service. CPIL, in its

- arP etacovda hguorht delif noitacilppa
shant Bhushan, alleged that Alam’s
petition was a “total copy-paste” of the
case filed by it before the Supreme
Court on July 6. Alam, however, denied
the allegations.

Judges should refrain
from passing oral
directions, says
Supreme Court

PIL against Asthana
appointment; Delhi
HC issues notice
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HE Supreme Court in In
Re: Guidelines For Court
Functioning Through Video

- oC gniruD gnicnerefnoC
vid-19 Pandemic passed
the order on April 6, 2020

that gave legal recognition to the idea of
virtual hearings that it has been strug-
gling with for more than a year now.
After a prolonged period of time of 527
days, the physical courtrooms were
sought to be opened in a phased manner
in the apex court. A hybrid mode of
hearing has now been initiated from

September 1, 2021, with Mondays and
Fridays being completely virtual.  

However, on the first day, post-lunch,
there was no one to be seen around the
courtrooms. Before Court Room No. 6,
where the bench of Justice Sanjay Kish -
an Kaul and Justice MM Sundresh sit,
there were 24 participants virtually and
stalwarts of the Court, such as Senior
Advocates Datar and Naphade chose to
appear online. Similar was the situation
before Court Room No. 5 where the
bench of Justice L Nageswara Rao, Jus -
tice BR Gavai and Justice BV Naga -

rathna sit. There were 55 persons who
had appeared virtually with only four
lawyers present physically. 

On September 2, the Chief Justice of
India (CJI), NV Ramana, had to mute
himself multiple times to address the
technical glitches during hearings. Once
just before being muted, the CJI could
be heard saying: “What is this…”. Add -
ressing the court staff, he remarked:
“What is happening? Why is the system
deteriorating with each passing day? We
can’t even see the face of counsels.” In
his court, over 50 participants were
present virtually and none physically. As
yet, the “reopening” of the top court
does not seem to be quite a success.

On August 28, the Standard Opera -
ting Procedure (with hybrid option) was
released. It was directed that there
would be a gradual facilitation of physi-
cal hearing. A break of about 15 minutes
in between was also contemplated for
sanitisation purposes. As per the SOP,
the average working capacity of the
court rooms is 20 people at any given
time. In one matter, for each party, the
AoR or his nominee, one arguing coun-
sel, one junior counsel and one regis-
tered clerk are to be allowed entry up
to the court rooms. The AoRs are
required to register themselves on the
Supreme Court of India portal and sub-
mit their preferences for appearing
before the Court, either through physi-
cal mode or through video/teleconfer-
encing mode within 24 hours/1:00 PM
next day, as the case may be, after the
publication of the weekly list of final
hearing/regular matters. Further, once
hearing through physical mode is opted,
hearing through video/teleconferencing
mode to the party concerned will not
be facilitated.

The entry of the counsel/parties into

HYBRID
HEARINGS
A hybrid mode of hearing has been initiated in the Supreme Court
from September 1, 2021, with Mondays and Fridays being
completely virtual. Whether this will be a success or not remains to
be seen. However, the first indications are not encouraging
By Sahil Chandra

8 September 13, 2021

T
Upon a careful study of the SOP,

dated August 28, the Supreme Court
Bar Association (SCBA) addressed a let-
ter to the chief justice of India, stating
that it was a “non-starter”. This was in
the light of the conditions for physical

hearing. The requirement of special
passes will dissuade lawyers from
applying for physical hearing. The
letter takes note of the distinct ar -
chitecture of the Supreme Court,

where the lawyers move from one
court to another in an open-air cor-

ridor where the chance of infection
is negligible. According to the

SCBA, the restriction on move-
- er htiw eb ylno dluohs“ tnem

gard to going inside the court-
room and not with regard to

entering the high-security

area.” It was noted that the high security
area has large open areas in the form of
corridors where lawyers wait for matters
and has large Bar rooms, libraries,
canteens where Covid-19 protocols can
be followed.

The suggestion of the SCBA is that
the system of issuing special pa -
sses should be done away with. It

suggests that the entry to the high-secu-
rity area should be permitted by the use
of a proximity card and the waiting
areas can be libraries and lounges, and
the corridors can be used if the other
two places are full. It also states that
limiting the number of persons to 20 in
every courtroom is arbitrary as the size
of the courtroom differs substantially.
The number 20 can be justified only in
the smallest of courtrooms. It is also
stated that the adjournment of a matter
at the last minute, in case the number
exceeds 20, is unjustified as it will dis-
rupt a lot of hearings. The letter also
states that the number of Covid-19 cases
in Delhi/NCR has fallen considerably
and the positivity rate in the national
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the high security zone is also regulated
by issuance of daily “special hearing
passes” for each case, which will be iss -
ued by the Court’s registry. Persons
shall enter through a designated gate
after requisite checks in the form of
temperature, infection status, etc. The
entry into the courtroom shall be only
ten minutes prior to the start of hearing
of the matter before which the designat-
ed waiting areas will be utilised. The
movement shall be only through move-
ment corridors created and demarcated
for that purpose. 

TOO MANY ISSUES
The new set of standard
operating procedures
issued by the Supreme
Court regarding court
hearings does not pro-
vide a practical solution

The disturbances in the form of background noise and interrupted voices are common
during virtual hearings. Lawyers are often kept on mute and can’t interject at the right

moment. The gestures showing agreement or disagreement are also not gauged. 



10 September 13, 2021

capital is 0.4 percent. It further made
clear that the World Health Organiza -
tion’s chief scientist Dr Soumya Swami -
nathan has also opined that India has
entered into the endemic stage of Covid-
19. It has been pointed out that the
experts have obser ved that there is a low
level of transmission in India unlike the
exceptional growth in previous months.

The SCBA letter refers to the fact
that with the newly appointed judges,
there are 15 court rooms functioning. It
states that if the physical courts are re -
sumed, the number of cases disposed of
would increase substantially, thus reduc-
ing pendency. The association opined
that the peak of the pandemic is past us
and the situation has gotten much bet-
ter. The stringent measures are uncalled
for. However, this is not to say that the
members of the Bar have turned a blind
eye towards the situation. The likelihood
of a third wave would be known imme-
diately and suitable measures can be
taken thereafter. 

The apex court must resume normal-
cy so that in a similar fashion, the other
courts could resume their normal func-
tioning. It was noted by the SCBA in its
letter that the courts in our country
account for a very small aggregation of
people, and even with normal function-
ing, this cannot result in a spike in
Covid-19 cases. Other public places,

such as malls, cinema theatres, marriage
functions and restaurants have been
allowed to open despite the fact that
Covid-19 protocols are difficult to main-
tain there.

There had been repeated requests
from many, especially from the
members of the Bars across the

country to resume physical hearings. At
the outset, the main concern was avail-
ability of computer resources with a
functioning internet connection. For
many lawyers, the office infrastructure
was not available at their homes, and
even when it was, an uninterrupted
internet connection was found wanting.

- ni ti taht hcus si ycacovda fo tra ehT
volves reading the courtroom and a
face-to-face interaction with the judge.
The demeanour and tone of the persons
involved can be judged best when they
are in physical proximity of each other.
The disturbances in the form of back-
ground noise and interrupted voices are

- onA .sgniraeh lautriv ni ecalpnommoc
ther major grievance is that lawyers are
kept on mute, and therefore, are not
able to interject at the right moment
when required. The gestures showing
agreement or disagreement are also
not gauged. 

From the perspective of the bench
also, it is not an ideal situation when

lawyers are connected from their mov-
ing vehicles or from public places. This
shows disrespect to the court. 

With time, such incidents were
widely no ticed. Very recently, Justice
Khanwilkar while hearing a matter had
allowed Senior Advocate Dushyant
Dave to argue a matter out of turn on
request that he had to catch a flight. He
candidly remarked that they have seen
people arguing from moving vehicles
and could hear arguments from the
plane also. 

When the virtual mode was started
before the Delhi High Court earlier this
year, it was observed that when one of
the parties appears physically and the
other is on a virtual mode, it poses the
added problem that the party appearing
physically is unable to see or hear the
arguments of the other side properly.

There is no gainsaying the fact that a
physical hearing is certainly beneficial
for everyone concerned. In this regard,
the objections raised by the SCBA need
to be paid heed to. The SOP introduced
by the Supreme Court does not lead to a
practical solution. The restrictions in
the form of passes and entry procedures
are an unnecessary hassle. 

A lawyer who is already burdened
with briefs on a daily basis and has to
prepare for matters regularly will be
reluctant to opt for the physical hearing

seitilamrof dedda eht fo esuac eb ylelos
which in itself are unnecessary. This
should also be seen in the light of the
vaccinated population amongst whom
the staff and judges of the Supreme
Court are included. Vaccination drives
have also been done specifically for
lawyers and almost everyone has been
vaccinated with most being fully vacci-
nated with two doses.

—The writer is an advocate

There is no gainsaying the fact that a
physical hearing is certainly beneficial for
everyone concerned. In this regard, the
objections raised by the SCBA need to
be paid heed to. 
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The recent appointments to the apex court have come like a fresh breeze not only for those connected to
the judiciary but also for citizens in general because every appointment in the top court has a direct impact
on the justice delivery system
By Swarupama Chaturvedi

NE can’t expect a sover-
eign democratic nation to
function with its full
potential until there are
sufficient protectors for
its principles and this is

where the recent appointment in the
apex court is extremely positive mo -
ment for all of us. The judiciary is the
protector of the principles enshrined in
the Constitution of India and it has
been performing its role very effectively
in all times of crisis. Considering this,
every appointment in the apex court
has a direct impact on the justice deliv-

ery system. The recent appointments
could help in reducing pendency of
cases and contributing in access to jus-
tice effectively.

The nine judges took their oath on
August 31, 2021, which is among the
biggest number of appointments in the
Supreme Court of India at one time.
The appointments are a reflection of
representation of gender, various castes
and many regions of the country. From
the perspective of gender representa-
tion, it is the best in the history of all
appointments in the Supreme Court
because it is for the first time that the

Supreme Court will have four sitting
women judges. The Supreme Court has
delivered multiple judgements advocat-
ing gender justice and equity, but for
the first time that gets really reflected in
its own appointments. Another fasci-
nating reflection is the representation
of the Scheduled Caste and the Other
Backward Caste, which makes this
appointment noteworthy and unique in
terms of taking care of representation
in one appointment.

It can be considered as the begin-
ning of an era where diversity in the
profession has also got a place in addi-
tion to other criteria which has been in

O

(from left)

(from left)

practice so far. Homogeneity of any kind
is not an ideal situation and therefore
the concept of the infusion from the Bar
has been in practice at every level of
judiciary, starting from lower court till
the apex court. It is also a fact that the
infusion from the Bar has also taken
place, and therefore, the well recognised
legal luminary PS Narasimha became
one of those nine names.

Another important point is that all
the nine names represent nine different
states of India, and therefore, there is
good regional representation as well.
The newly appointed judges belong to
different states like Kerala, Tamil Nadu,
Karnataka, Andhra Pra desh, Maha rash -
tra, Madhya Pradesh, Uttar Pradesh,
Delhi and Gujarat, which almost en -
sures representation from major parts
of India.

The Supreme Court of India will
increase its strength to 33 while the
Supreme Court of the United States has
a total strength of nine judges. The rea-
son behind this difference lies in the
nature of the federal structure provided
in the Constitution of India and the
United States, respectively, but is also
due to the nature of cases to be heard by
both Courts. The jurisdiction of the
Indian Supreme Court is wider than the
Supreme Court of the United States and
this is where the real problem stems—
pendency of cases before courts. The
strength of judges is not in good propor-
tion to take care of that wide jurisdic-
tion for such huge population, and if
there is vacancy, then it is indeed a more
problematic situation to give rise to the
pendency. Insufficiency of strength and

pendency of cases are major problems of
the Indian judicial system, which has
got identified long ago but the system is
yet to overcome this problem.

In 1987, the Law Commission of
India in its “One Hundred Twen -
tieth Report on Manpower Pla -

nning in Judiciary: A Blueprint” has
dealt with the problem of judicial man-
power planning with the observation
that it is one of the areas which has been

- ed dennalp s’aidnI ni derongi yllareneg
v elopment and even after decades India
has not achieved the ideal ratio expected
to provide timely justice. In 2014, the
Law Commission of India observed in
its “Two Hundred Forty Fifth Report,
Arrears and Backlog: Creating Addi -
tional Judicial (wo)manpower” that the
denial of timely justice amounts to
denial of justice itself. It further ob -
served that timely disposal of cases is
essential for maintaining the rule of law
and providing access to justice, which is
a guaranteed fundamental right. How -
ever, the report indicates that the judi-
cial system is unable to deliver timely
justice because of the huge backlog of
cases for which the current judge
strength is completely inadequate. Fur -
ther, in addition to the already back-
logged cases, the system is not being
able to keep pace with the new cases
being instituted, and is not being able to
dispose of a comparable number of
cases. The already severe problem of
backlogs is, therefore, getting exacerbat-
ed by the day, leading to a dilution of
the Constitutional guarantee of access
to timely justice and erosion of the rule
of law. 

Access to justice cannot be given the
narrow meaning as to have the option to
reach the courts, it is more about acces-
sibility to the court and that is why we
believe in the famous saying, “justice
delayed is justice denied”. In the case of
Imtiyaz Ahmad vs State of Uttar
Pradesh and Ors., AIR SC 2012 642, it
was observed by the Supreme Court that
the timely justice is an important facet
of access to justice, the immediate
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HISTORIC OCCASION
(Below left) All the nine new judges of the
Supreme Court taking oath on August 31,
2021; Chief Justice of India NV Ramana with
all the four women judges

Appeals against orders of tribunals in the
top court often involve questions of law

and the Court’s decision alone can settle
the matter for many unsolved cases.

Therefore, the appointments are crucial.



total number of cases pending in the
Supreme Court, as on August 31, 2020,
is 62,054; in High Courts, as on Sep -
tember 20, 2020, the number is
51,57,378; and in district and subordi -
nate Courts, as on September 20, 2020,
it is 3,45,71,854. Looking at these num-
bers, getting justice seems to be an illu-
sion. As on August 2, 2021, the total
pending cases in the Supreme Court are
69,476 out of which 13,491 matters are
such matters which cannot be listed for
hearing as they are incomplete matters.
Most of these are criminal matters
where one may be waiting for justice
while under imprisonment for years.
Pendency of criminal matters not only
affects the accused but it also impacts
the victim’s family in terms of finance as
well as mental peace. The sense of get-
ting justice or not getting justice can
never be compensated by anything else
and therefore the appointment to make
the Supreme Court functional with
almost full strength has created hope in

14 September 13, 2021

measures that need to be taken by way
of creation of additional courts and
other allied matters (including a ration-
al and scientific definition of “arrears”
and delay, of which continued notice
needs to be taken), to help in elimina-
tion of delays, speedy clearance of
arrears and reduction in costs.

The legislature considered it app -
ropriate to establish tribunals for
many special laws and provided

direct appeal to the Supreme Court
while bypassing the jurisdiction of High
Court and other courts. Often appeals
against orders of these tribunals involve
some question of law on which the deci-
sion of the apex court alone can settle
the matter for hundreds of cases pend-
ing and this is where each appointment
in the Supreme Court has the potential
to reduce huge pendency not only in the
Supreme Court but in Courts below as
well. Pendency of cases related to the
armed forces, various corporate matters
and finance-related cases can be re -
duced in this way.

The impact of the appointment of
nine judges in the Supreme Court on
the pendency of cases would be obvious
because as per an answer given in
Parliament on September 22, 2020, the

everyone. The condition where the
accused gets incarcerated while pend-
ing appeal can result in injustice to the
accused or suspension of sentence of
the accused or granting him bail only
because there is delay in disposal of
criminal appeal can be reduced and the
victim can be saved from the sense of
injustice even if it is temporary.

In criminal cases, the question of
getting justice has a different meaning
as well as consequence as the accused
gets benefit of delay in disposal of
appeals while the victim’s side slowly
accepts the wrong and often loses hope
due to inconvenience and trouble in
dealing with litigation. Therefore, in
criminal cases, it is important to see
when justice is done and whether it is
really done timely because if the acc -
used is decided as not guilty then no
monetary compensation can be a good
enough substitute and the physical and
mental trauma that an innocent person
could have suffered for years in jail and
the hardships faced by their family.

The Supreme Court, all High Courts
and subordinate courts in the country
are tasked with making justice accessi-
ble to all citizens of the country and
have stood whenever the judicial inter-
vention was required but poor judicial
infrastructure has been one of the
biggest hurdles in speedy disposal of
justice for decades. Unless judicial
infrastructure is improved, we cannot
expect an increased pace of justice
delivery from the courts. Undoubtedly,
the recent appointments have widened
the gates of justice and it will indeed
contribute in curtailing the pendency
before every court because the Indian
Supreme Court is not only the last court
of appeal but also has writ jurisdiction
for protecting fundamental rights
enshrined in the Constitution. With the
addition of nine judges, the hope lies in
reduction in the number of pending
cases and that access to justice in the
real sense becomes more of a reality.

—The writer is Advocate-on-Record,
Supreme Court of India

The recent appointments in the Supreme
Court could help in reducing the penden-
cy of cases and promoting access to jus-
tice effectively! The appointments have

widened the gates of justice. 
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Spotlight/ India Legal Show/ Tribunals & Fast-track Courts

THE
TRIBUNALISATION

OF JUSTICE
The effort to fast track the justice dispensation system has reached at a crossroad. The trials of
tribunals are no less than that of the fast-track courts (FTCs). Both have got entangled in a web

of bureaucratic red-tapism and suffered policy mismatch and confusion. The legal experts on
the India Legal show of APN channel did an in-depth discussion on the problems being faced by

tribunals and FTCs. The show was moderated by Editor-in-Chief, APN, Rajshri Rai. 
By Sanjay Raman Sinha

16 September 13, 2021

REALITY CHECK: Editor-in-Chief, APN, Rajshri Rai (extreme right), discussing the fate of tribunals and fast track courts on the show

National Company Law Tribunal
(NCLT) said: “I have worked 16 years in
the Income Tax Tribunal and four years
in NCLT. When the government calls
tribunals as “unwanted additional layer
of judicial intervention”, it is worrisome.
The IT Tribunal is called the mother of
all tribunals. Its first president, Justice
Md Munir, after migrating to Pakistan
after Partition went on to become the
chief justice of the Pakistan Supreme
Court. Such is the calibre of people
manning the tribunals. The tribunals
give judiciary quality experts and liti-
gants get independent bodies to hear
their cases. Technical cases like insol-
vency gets heard in tribunals like the
NCLT. To have less judges and abolish
tribunals is an alarming trend.”

The Tribunal scenario is indeed grim.
The Supreme Court and centre are con-
stantly in a showdown over the appoint-
ment of judges to tribunals. More than
100 names recommended for tribunals

by statutory selection committees in the
last two years have not yet been okayed
by the government.

However, the judiciary is not let-
ting the matter go easily and is

- eR .thgif detirips a pu gnittup
cently, the chief justice of India read out
in open court details of over 200 vacan-
cies in key tribunals, making them re -

- puS ehT .htaed wols rieht ni tnad nud
reme Court asked the centre to come
clean on whether it intends to “close”
tribunals across the country by not fill-
ing up vacancies that have been pending
for years. The Court said over 15 tri-
bunals did not even have presiding offi-
cers. Reco mm endations of names by the
selection committees led by sitting Sup -
reme Court judges to fill up the vacan-
cies have been largely ignored by the
government.

Justice Rajesh Tandon, former chair-
- immoC waL dnahkarattU eht fo nam

- eppA rebyC fo feihc remrof a dna noiss
llate Law Tribunal said: “Cyber law is an

- la no segnipmi ti dna dleif tnatropmi
most every aspect of our life. It presents
a complex web of cases. Cyber Appellate
Tribunals (CyAT) were established to ca -

- bulc neeb sah ti woN .sesac hcus ot ret
hcihw ,ytir ohtuA moceleT eht htiw deb

is not able to deal with such cases.”
CyAT powers now reside with the

Telecom Disputes Settlement Authority
of India. As noted in a 2016 report by
the Comptroller and Auditor General of
India, as well as a 2015 parliamentary
standing committee report, the post of
CyAT chairperson remained vacant
since 2011, as a consequence of which
none of the pending appeals could be
heard or disposed of. 

PK Malhotra, former law secretary,
said: “There should be no delay in filing
vacancies. Statutory Commissions rec-
ommend judges’ nomination to tri-
bunals. The Commissions are headed by

-tanimon si ohw egduj truoC emer puS a
ed by the CJI. If such a committee rec-
ommends judges and it is not heeded,
then it is serious matter. Tribunalisation
of justice has got judicial approval
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“Justice delayed is democracy
denied”

—John F Kennedy, US president

HE phrase justice delayed
is justice denied has be -
come so clichéd that its
seriousness and import are
often missed. However, the
victim of delayed justice

often suffers for a long time over this
delay. Speedy trial and quick justice are
a fundamental right implicit in the
guarantee of life and personal liberty
en shrined in Article 21 of the Constitu -
tion. Anyone denied this right is enti-
tled to approach the apex court under
Article 32 for its enforcement. 

The wheels of justice move too slow-
ly for the comfort of the common man.
Systemic shortcomings have come to
plague the judicial law dispensation
pro cess. Almost a decade ago, the gov-
ernment recognised this and estab-
lished FTCs for speedy resolution of
sensitive cases, especially those relating
to women and children. There was also
an effort to tribunalise justice by setting
up a parallel judicial system which
would deal with sensitive and expertise-

no nedrub eht esae dna ses ac cificeps
mainstream courts while providing
fast justice.

However, it hasn’t quite worked out
as expected as we are now seeing policy
confusion and mismatch. In an effort to
rationalise the plethora of tribunals, the
government is trying to shutdown, mer -
ge and rationalise them. It has also shed
its responsibility for FTCs and handed
the reins to states, who aren’t too keen
to manage it. 

The trials of tribunals are no less.
Recently, a bill was passed in the mon-
soon session which reduced tribunals
from 36 to 15. The Tribunals Reforms
(Rationalisation and Conditions of Ser -
vice) Bill, 2021, passed in August 2021,
abolished eight appellate tribunals
which, as the government put it, were
acting as an “unwanted additional layer
of judicial intervention”.  

Mukul Shrawat, former judge of

T
Justice Rajesh Tandon, former

chairman of the Uttarakhand
Law Commission and a former

chief of Cyber Appellate Law
Tribunal, said that Cyber

Appellate Tribunals dealing
with complex web of cases
have been clubbed with the

Telecom Authority, which is not
able to deal with such cases.



Mukul Shrawat, former judge of
National Company Law

Tribunal, said that when the
government calls tribunals as
“unwanted additional layer of

judicial intervention”, it is wor-
risome. He noted that tribunals

give judiciary quality experts
and litigants get independent

bodies to hear their cases. 
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many times over. It got the approval of
the Supreme Court in Sam path Kumar
case (1987), L Chandra kumar case,
NCLT case and Madras High Court
judgments. The Supreme Court justifies
tribunalisation of justice. When the poli-
cy to rationalise the number of tribunals
is being worked out and tribunals are
being merged, a serious problem is
emerging. Tribunals with more work-
load are being merged with tribunals
with lesser number of cases. A tribunal
essentially means an expert body. When
it is merged, the expertise

is finished. With delay in filling up
posts, pendency increases and ad
hocism shows up. The need is to make a
separate Administrative Tribunal
Service and bring all tribunals under
one ministry.”

Meanwhile, FTCs, a compara-
tively recent phenomenon, are
also running into trouble.

FTCs were first recommended by the
Eleventh Finance Commission in 2000
to “substantially reduce the pendency of
cases in district and subordinate courts
over the next five years”. However, in
2011, the central government stopped
funding these courts.

But when the brutal Nirbhaya gan-
grape took place on December 16, 2012,
it changed everything. The death of the
23-year-old paramedical student forced
the government to reconsider its deci-
sion. This case gave a new direction to
FTCs. The centre set up the “Nirbhaya
Fund”, amended the Juvenile Justice Act
and established fast-track women’s
courts. The government decided to ex -
tend the time limit of these courts till
March 2015. All these courts were pri-
marily designed to deal with cases like
sexual harassment and rape. Later on,
central funding for them stopped and
states were left to fend for themselves. 

In 2013, the criminal law was am -
ended, and in 2018, the quantum of
punishment increased. But witness pro-
tection and safety compensation were

not given by law. As a result, prosecu-
tion also weakened. Till now, the centre
has taken the initiative, but now it is
the states’ responsibility to set things in
order in district and FTCs.  

Majid Memon, a veteran criminal
lawyer and former member of the Par -
liamentary Consultative Committee for
Law and Justice, has seen and sized up
the state of affairs over time. Speaking
from experience, he said: “The way
things stand, the criminal justice sys-
tem is in the dock. It has been said that
a country’s civilisation can best be
gauged by the effectiveness of its crimi-
nal justice system. Our criminal justice
system is not very successful at many
levels. Our Constitution promises fast
and inexpensive justice. I have been a
member of the Parliamentary Consul -
tative Committee for Law and Justice
and often tendered my suggestions. Our
efforts were aimed at improving the
functioning of FTCs. But look what is
happening today. A total of 1,734 FTCs
were approved in 2000 after the 11th
Finance Commission report, but only

- woH .1102 llit lanoitcnuf erew 291,1
ever, in June 2019, a report by the
Ministry of Law and Justice stated that
the country has only 581 FTCs which
are working. I feel sad. Pendency still is
a serious problem. Cases are not being
heard. In custody cases, the acc used are
not getting bail for 10 to 15 years. It is
shameful. The touchstone of any crimi-
nal justice system is the prison. When

Spotlight/ India Legal Show/ Tribunals & Fast-track Courts
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we visited jails as members of the Stan -
ding Committee, we were appalled.
Ninety prisoners were just accused
persons.”

Justice Shrawat looks back at history
to place the problem in context. “The
11th Finance Commission sanctioned
Rs 502.90 crore, which was released by
the centre for setting up 1,734 addition-

al courts in different states for a period
of five years. The 14th finance commis-
sion stated that centre wants to set up
1,800 FTCs at a cost of Rs 4,144 crore to
conduct trials of cases of women, chil-
dren and the elderly. It also directed
states to organise additional funds, but
no cognizance was taken of this.Clearly,
the problem lies with the government’s
approach.”

PK Malhotra said: “From 2000
onwards, efforts have been made to fast-
track sensitive cases and resolve them
quickly, but due to a lack of will and
planning at the policy level, it didn’t
work. In 2011, the centre stopped fund-
ing TRCs. But now, it has approved the
continuation of more than 1,000 Fast
Track Special Courts (FTSCs) as a cen-
trally sponsored scheme for two years
(from April 2021-March 2023). But I
fear the situation is not materially going
to change much. The basic policy app -
roach has to change. FTCs need spe-
cialised judges, but we continue to rely
on a general pool of judges. Due to va -
cancy of judges, high pendency persists.
There is no special operating procedure
for FTCs; the same judicial process is
followed and delays and adjournments
rule the roost.” Justice Tandon said: “We
should look closely at Article 247 for
answers. It gives parliament the authori-
ty to establish new or additional courts
for the administration of justice.”

On May 6, 2002, in Brij Mohan Lal
vs Union Of India & Ors, the Supreme
Court said about the establishment and

functioning of courts described as FTCs:
“…an independent and efficient judicial
system is one of the basic structures of
our Constitution. It necessitates suffi-
cient number of judges”.

Justice Tandon said: “Hence to lessen
the load on courts and make justice acc -
essible, FTCs are constitutionally justi-
fied. However, attendant needs such as
judges’ appointments also require fulfil-
ment. So the states should discharge
their constitutional duty. Retired district
judges should be made ad hoc judges,
and should be employed in FTCs.”

Majid Memon added: “The downside
of law dispensation process cannot be
overlooked. In fact, it is like a millstone.
It weighs down the justice process.

stnemnruojda gnikat fo tibah ’srey waL
and lack of due process in FTCs is the
reason for delay in cases. If dates and
adjournments are asked for, the judges
should put their foot down. In serious
cases, adjournment shouldn’t be given.
The trial should proceed on a day to
day basis.”

In Delhi, FTCs usually deal with sex-
ual harassment cases that deal with
Section 376. But in almost all cases,

99 percent are acquitted due to the ca ses
being fabricated. Dissatisfied women file
these cases due to broken relationships.
Out of 10 cases that an FTC hears every
day, only two are of rape. So, is there a
process to filter out these fake cases?

Majid Memon says from experience:
“Actually, criminal laws have many loop-
holes. I have suggested changes. Wit -
nesses are poor. If cases go on for 20
years, how will they sustain themselves?
They can be lured. Private lawyers are
well paid, while government counsels are
on a paltry salary. Conviction rate is
poor. The whole system boosts the
morale of the wrong-doer and crime
flourishes.”

Clearly, the effort to fast-track the
judicial process is in a major policy tan-
gle. As the cries for justice grows sharp-
er, the need for a new policy framework
and governmental and judicial initiative
are keenly felt and desired. 

Majid Memon, a veteran
criminal lawyer and former

member of the Parliamentary
Consul tative Committee for
Law and Justice, said that a

total of 1,734 FTCs were
approved in 2000 after the

11th Finance Commission
report, but only 1,192 were

functional till 2011. 

PK Malhotra, former law secretary
said that FTCs need specialised
judges, but we continue to rely on a
general pool of judges. Due to
vacancy of judges, high pendency
persists. There is no SOPs for FTCs;
the same judicial process is followed
and delays and adjournments rule
the roost.



My Space/ Unreasonable Litigation                           Prof Upendra Baxi 

Vexatious Litigation: A Refreshing
Message from Michigan

20 September 13, 2021

Indian courts have always exercised an inherent power to levy a fine on aggressive litigation. A page could
be taken from a US judgment where strictures were passed on the “profound abuse of the judicial process”

OT too much of reflec-
tion and research have
guided us in judicial
sanctioning of egregious
excesses of vexatious liti-
gation. Most societies

and legal cultures have enacted legisla-
tions by defining and punishing it
(mostly through damages) as instances
of “annoying”, “habitual”,  “unreason-
able” and even “aggressive litigation”.
But psychiatrists have long studied “liti-
gious insanity”—or - aw netnalureuQ“
hnsinn”, so named by German psychol-
ogist Johann Ludwig Casper in 1857
(among others) as a kind of paranoia in
which the patient is engulfed by a delu-
sion where she believes that her legal
entitlement to sue for legal damages
has been violated and is determined to
pursue an imaginary justice. Querlos
paranoia is not a term used by common
lawyers and judges. It continues even
today as a vexed area of interface am -
ong law, medicine and psychiatry.1 

I do not believe that the Bench and
the Bar in India should regard the ex -
er cise of Article 32’s basic human right
to constitutional remedy (or Article
226’s jurisdiction for “any other pur-
pose”) as a mental disorder. Further, I
have always believed that the “foolish
excellence”(a virtue in the eyes of phi -
losopher ethicist Emmanuel Levinas)2

- om syawla si raB eht dna hcneB eht ni
rally superior to what high economic
theory calls the acts of “rational fools”.3

But, above all, it was the foolish excel-
lence of a man called Mohandas Gan -
dhi who led millions of Indians to free-
dom ag ainst an order of barbarities,
the epitome of  colonialism, always

N

Amitava Sen

sought to be justified by rational folly.
The Indian Cons titution is an exercise
in foolish ex cellence striving for desired
social order imbricated by the values
and virtues of a democratic, secular,
republican ordering ensuring dignity,
freedom, fraternity, rights, develop-
ment, responsibilities and justice.
Foolish excellence animates judicial

- ser yb dereggirt si hcihw ,msivitca
ponsible social action litigation, and by
the discipline of our Justices which
often serves, and even saves, cons -
titutionally desired social order.

suoit axev neve taht si tniop ehT
forms of litigation and adjudica-
tion systematically serve high
constitutional futures.4

However, our courts have al -
ways exercised an inherent po -
wer, apart from statutory law, to
levy a fine on some forms of
vexatious litigation, even in situ-
ation of the so-called public
interest litigation. This power
raises questions about the
responsibilities of legal practi-
tioners and Justices alike. Per -
haps, the In dian Bench and Bar
may take some messages from
jurisprudential discourse offered
by Eastern Federal District Jud -
ge Linda V. Parker in Timothy
King vs  Gretchen Whitmer,
(August 25, 2001). 

She begins the decision with the
acknowledgment of “a historic
and profound abuse of the judi-

cial pro   cess” involved in this litigation,
which impermissibly blurs the bright
lines between taking “on the charge of
vindicating rights associated with an
allegedly fraudulent election” and “tak-
ing on the charge of deceiving a federal
court and the American people into be -
lieving that rights were infringed,
without regard to whether any laws or
rights were in fact violated”. Strong
words are often necessary to confront
harsh realities. 

The Court acknowledges that in
“many arenas—including print, televi-

sion, and social media”, one may freely
advance or pursue “conjecture, and
speculation”. But such expressions are
not “permitted nor welcomed in a court
of law”. Even when free speech is pro-
tected by judicial veneration of “the
freedoms embodied within the First
Am end  ment”, it is also the case that an
att orney’s freedom of speech is circum-
scribed upon “entering the courtroom”.

Specifically, the Court ruled that
“att orneys have an obligation to the
judiciary, their profession, and the pub-

lic (i) to conduct some degree of due
diligence before presenting allegations
as truth; (ii) to advance only tenable
claims; and (iii) to proceed with a law-
suit in good faith and based on a proper
purpose”. Attorneys also have “an obli-
gation to dismiss a lawsuit when it
becomes clear that the requested relief
is unavailable”. They “abused”, in this
case, “the well-established rules appli-
cable to the litigation process by prof-
fering claims not backed by law; prof-
fering claims not backed by evidence
(but instead, speculation, conjecture,
and unwarranted suspicion); proffering
factual allegations and claims without
engaging in the re quired prefiling
inquiry; and dragging out these pro-

ceedings even after they acknowledged
that it was too late to attain the relief
sought”.What is most remarkable here
is the displacement of a client-centric
perspective, critical always to criminal
law practice.

The Court held: “Indeed, attorneys
take an oath to uphold and honour our
legal system. The sanctity of both the
courtroom and the litigation process
are preserved only when attorneys
adhere to this oath and follow the rules,
and only when courts impose sanctions

when attorneys do not.” But
here, “despite the haze of
confusion, commotion, and
cha os” which the “counsel
intentionally attempted to
create by filing this lawsuit”,
plaintiffs’ attorneys “have
scorned their oath, flouted
the rules, and attempted to
undermine the integrity of
the judiciary along the way”.
As such, the Court is “duty
bound” to im pose “sanctions
pursuant to Rule 11 of the
Federal Rules of Civil Pro -
cedure, 28 U.S.C. § 1927”,5

and under its “own inherent
authority”. 

Three things must be no -
ted here. First, even if there
was no code or statute, the
courts have an inherent po -

wer coupled with a duty (a Hohfeldian
jural relation) to proceed with sanc-
tions; even the guarantee of near abso -
lute freedom of speech in the First Am -
endment does not extend to conduct
tantamount to assaults on the integrity
of the “judiciary along the way”6; and
although India lacks any equivalent to
the American oath, some implications
may be derived from an inchoate disci-
pline named “legal ethics”.

However, the duties mentioned here
are specific only to profession, the judi-
ciary, and the public. Even otherwise, at
least in  India, no one may ever say that
“that a requested relief is unavailable”,
given, for example, the vast powers  of
the Supreme Court of India in appeal
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The Eastern Federal District Judge in the US, Linda V.
Parker, said in her verdict that the Court acknowledges that
in “many arenas...” one may freely advance or pursue “con-

jecture, and speculation”. But such expressions are not
“permitted nor welcomed in a court of law”.

Twitter



2Levinas was concerned to develop a
radical ethic of infinite responsibility,
an ethic “despite-me, for another” in
which “I am ordered toward the face of
the other”. The call of responsibility
remains “antecedent to my freedom”
for “it is a sacrifice without reserve,
without holding back, a form of an
involuntary election not assumed by
the elected one.” See, Emmanuel Levi -
nas, dnoyeB rO :gnieB naht esiw rehtO
Essence at 11 and 15 (Pittsburgh, Duq -
uesne Univer sity Press, trans. A. Lingis,
1998). See also, Upendra Baxi, “Jud -
ging Emma nuel Levinas? Some Ref -
lections on Reading Levinas, Law,

weiveR waL nred oM ,”scitiloP 72:1, 116-
129(2009).

3See A. K. Sen, ‘Rational Fools: A Cri -
tique of the Behavioural Founda tions
of Economic Theory’, Philosophy &
Public Affairs 8:317-344 at 34  (1997).
Sen is here questioning the model of
the “economic man” as an egoistic
being always intent on maximizing his
or her preferences devoid entirely of
sympathy or commitment to the
plight of others. If  “ he shines at all,
shines … with the dominant image of
the rational fool”.

4Professor Lotika Sarkar and I were
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and review of its own decisions, special
leave petitions, (Article 136) and pow-
ers to do “complete justice” (Article
142). Equally vast powers of judicial
review  remain available to declare con-
stitutional amendments invalid (or
read down on grounds of partial sever-
ability) as violative of the basic struc-
ture and essential features of the
Constitution. All this may make the
first duty of “due diligence” even more
amorphous.  

Even so, it remains imperative to
have viable standards prescribing the
duties of lawyers to the judiciary, pro-
fession, as well as the people. By “peo-
ple”, however, one should not mean
only litigating people. We, the people,
need to be inclusively grasped as
demosprudential—or democracy-rein-
forcing—tendencies and forces of
future histories. 

—The author is an internationally-
renowned law scholar, an acclaimed

teacher and a well-known writer

1Benjamin Lévy, “From Paranoia Que -
ru lans to Vexatious Litigants: A Short
Study on Madness Between Psy chiatry
and the Law: Part 2”,(2014):
https://journals.sagepub.com/doi/full/1
0.1177/0957154X14542728

privileged to initiate social action liti-
gation in Agra Home Case and were
astonished at snide comments from
senior leaders of the Bar that we were
‘wasting’ the precious time and resour -
ces  of the highest court in the land.
This sniggering positively ended with a
Bench led by Justice PN Bhagwati pub-
licly reprimanded a senior counsel to
‘hold his tongue”!

5This section provides that any attor-
ney “who so multiplies the proceedings
in any case unreasonably and vexa-
tiously may be required by the court to
satisfy personally the excess of costs,
expenses, and attorneys’ fees reason-
ably incurred because of such conduct.”
See, Ridder v. City of Springfield, 109
F.3d 288, 298 (6th Cir. 1997). The pur-
pose of a sanctions award under this
provision is to “deter dilatory litigation
practices and to punish aggressive tac-
tics that far exceed zealous advocacy.”
Red Carpet Studios Div. of Source
Advantage, Ltd. v. Sater, 465 F.3d 642,
646 (6th Cir. 2006). Further, “Section
1927 imposes an objective standard of
conduct” and “courts need not make a
finding of subjective bad faith before
assessing monetary sanctions”.

6In India, some alerts have already
been issued in an already hastily buried
decision in Subrata Roy Sahara vs
Union of India (per K Jagdish Singh
Khehar, and S. Radhakrishnan), - nI
dian Kanoon, 6 May 2014. Notables
remain the acute and anguished ways
in which  Justice Khehar referred to
aggressive advocacy by some veteran
counsel and even to “calculated “psy-
chological offensives and mind games
adopted to seek recusal of Judges”
which need to be strongly repulsed”
(para 145).

The Court ruled that “attorneys have an
obligation to the judiciary...profession,
and the public...” They also have “an obli-
gation to dismiss a lawsuit when it be -
comes clear that...relief is unavailable”. 

My Space/ Unreasonable Litigation/ Prof Upendra Baxi 



HIS year on the occasion of
the 75th Independence Day
celebrations held at the
Sup  reme Court lawns, Chief
Justice of India (CJI) NV
Ramana lamented the

“sorry state of affairs” of lawmaking and
parliamentary debate in the country. He
observed: “We see a lot of gaps in legis-
lation, there is a lot of ambiguity in

making laws.” In the absence of quality
debate, courts are unable to fathom the
intent and object of new laws, triggering
litigation and causing inconvenience to
the stakeholders, he added.

This was a scathing indictment of
process, procedures and personalities.
The comment was made against the
backdrop of the dubious distinction of
legislative achievements during the

Express Delivery
in Parliament

CJI NV Ramana lamented the “sorry state of affairs” of law-making
and parliamentary debate. But it is not the hasty passage of a bill
that’s at fault, but the rush to introduce it in Parliament that
makes careful drafting a casualty

T
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monsoon session this year. The session,
which began on July 19 and was expect-
ed to conclude on August 13 with 20 sit-
tings, ended prematurely amidst din
and chaos. 

Despite this, the Lok Sabha passed
22 bills and the Rajya Sabha, 21, includ-
ing two money bills. Of these, 21 bills
were passed during this session itself by
both Houses. One extra bill passed by
the Lok Sabha was passed in the Rajya
Sabha during the previous session. One
of the Bills passed related to a constitu-
tional amendment, since numbered
105th Constitutional Amendment after
the president’s assent. Six of the bills
passed by the two Houses pertained to
ordinances promulgated by the presi-
dent in the preceding intersession peri-
od. Only one of the bills passed had
been through the portals of a Depart -
ment Related Parliamentary Standing
Committee (DRPSC).

According to the bulletin issued by
the Rajya Sabha Secretariat, on August
11 when the House saw forgettable
scenes of ungainly tussle between the
members and the security personnel
during the passage of the controversial
General Insurance Business (Nationali -
sation) Amendment Bill, 2021, the
Cons titutional Amendment Bill was
passed. The House also gave a nod to
three other bills and transacted other
official business, the cumulative record
of which ran into 22 pages.

However, this express delivery of leg-
islative business is not a singularity. In
August 2019, before the euphoria over
the reading down of Article 370 relating
to the status of J&K had subsided, came
the claim, universally, but grudgingly
acknowledged by some, that the first
session of the 17th Lok Sabha and the
corresponding 249th session of the
Rajya Sabha during June-August 2019
had been the most “productive”. M
Venkaiah Naidu, Chairman, Rajya
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CRUCIAL OBSERVATION
CJI NV Ramana said that in the absence of
quality debates in Parliament, courts can’t
fathom the intent and object of new laws

YouTube/SCBA

Sabha, in his valedictory address on
August 7, 2019, highlighted that in
terms of legislative output, with the pas-
sage of 32 Bills during 35 sittings, the
249th session was the best in the last 17
years, accounting for 52 sessions. This
was surpassed by 35 bills being passed
during the 197th session in 2002. Simi -
larly, the Speaker of the Lok Sabha, in
his valedictory remarks stated that 36
bills were passed during the First Se -
ssion of the 17th Lok Sabha.

However, not all saw it that way.
Some leaders of the opposition in the
Rajya Sabha presented a letter to the
Chairman on July 25, 2019, objecting
to the “hurried” passage of Bills without
adequate scrutiny in the ongoing Parlia -
 ment session. Derek O’Brien of the Tri -
na mool Congress observed: “Three days,
three Bills. It’s like delivering pizza.”

Again in 2016, a news item took all
by surprise momentarily. “In rarest of
rare case, both LS and RS pass a Bill in
one day,” read a newspaper headline on
May 13, 2016. Both the Houses on the
same day passed the Rajendra Prasad
Central University Bill. Even President
Pranab Mukherjee, hold your breath,
reportedly gave his assent to it the same

day. It was indeed a rarity, if not a singu-
larity again.

Why did this occurrence invite so
much attention and was termed as the
“rarest of rare case”, a phrase normally
used in the context of a court awarding
the death sentence? A close look at the
rules and procedures prescribed for con-
sideration and passage of a bill in Parlia -
ment would bring home the uniqueness
of the phenomenon, perhaps fit for
entry in the Guinness Book of Records.

To begin with, there are certain
formalities to be completed
before a bill reaches the portals

of Parliament. The ministry in-charge of
the legislation has to get the proposal
formulated in consultation with other
concerned ministries, including, of
course, the law ministry. A note for the
cabinet has to be prepared, enclosing
the draft of the bill, in several cases.
After the approval of the cabinet, the
minister in-charge has to send a notice
to the Presiding Officer (Speaker, Lok
Sabha or the Chairman, Rajya Sabha,
as the case may be) of the House in
which he wants the bill to be introduced
after a session of the Parliament has
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been summoned.
When the session begins, the minis-

ter sends a request for listing of the bill.
Copies of the proposed bill have to be
printed and circulated to the members
at least two days in advance of its intro-
duction. According to the normal prac-
tice, after introduction, the bill is re -
ferred to the DRPSC for examination
and report. If a minister, for some very
cogent reasons, wants the bill to be
taken up for consideration immediately,
he has to make a specific request to the
Presiding Officer, who, in consultation
with the leaders of other important par-
ties, grants permission.  

If for some reason, permission is not
forthcoming, the bill is sent to the Stan -
ding Committee, which is normally
given three months to present its report.
After the report is laid on the table of
both Houses, a copy of it is sent to the
minister in-charge for consideration. In
case of changes, after the approval of the
cabinet, the minister in-charge gives a
notice to the Presiding Officer for listing
the bill for consideration and passing.
The Business Advisory Committee of
that House allots a specific time (in
hours/minutes) for the purpose. The

During the monsoon session of Parliament this year, the Lok Sabha passed 22 bills and the Rajya Sabha (above),
21, including two money bills. Of these, 21 bills were passed during this session itself by both Houses.

Rajya Sabha TV
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Bill is accordingly put on the List of
Business for consideration and passing
on a particular day, taking into consid-

- mA .esuoH eht ni ytiroirp eht noitare
yb rehtie devom ,lliB eht ot stnem dne

the government or private members,
too have to be circulated in advance.
Technically speaking, this procedure
constitutes three readings of the bill in
the House—introduction, general dis-
cussion, clause by clause considera-
tion—followed by its formal passage.

After that, a message saying the bill
has been passed is required to be trans-
mitted by the Secretary-General of the
House to his counterpart in the other
House and it has to be read out during

- erehT .esuoH rehto taht fo gnittis eht
after, the procedure for consideration
and passing remains more or less the

- ppa esuoH dnoces eht ,esac nI .emas
roves any fresh amendments to the bill,
it has to be sent back to the first House
for further approval. After the bill has
been passed by both Houses, it is sent
by the Presiding Officer of the second

House for obtaining the assent of the
president through the law ministry.
After the president’s approval, the bill is
notified in the Gazette.

Completing all these formalities
in one day is an impossibility.
But it can be done with the

explicit or implicit “cooperation” of all
stakeholders, including granting of
exemptions from meeting certain
requirements. A bill a day or 22 bills in
18 days is, however, not what the fra -
mers of the Cons titution and the Co -
mmi  ttees on Rules of the two Houses
had envisioned while prescribing the
meticulous legislative procedure.

Although there is definitely merit in
the opening observations of the CJI
about the quality of legislations and its
organic link to the parliamentary de -
bate, what are the counterfactual argu-
ments? First and foremost, each bill is
accompanied by a Statement of Objects
and Reasons, which explains, at some
length, the intent and object as well as
the purpose of the bill under considera-
tion. In the absence of clarity in the leg-
islation, the courts often refer to this
Statement. Moreover, much depends on
careful drafting of the law. Thus often,
it is not the hasty passage of a bill that
is at fault, but the haste to introduce it
in Parliament that makes its careful

ELABORATE PROCEDURE
(Right) Finance Minister Nirmala Sitharaman
replying to a debate on a bill in Parliament.
There are many formalities involved before a
bill reaches Parliament; a meeting of a parlia-
mentary standing committee

Twitter
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drafting a casualty.
Further, the Tenth Schedule of the

Constitution, popularly known as the
anti-defection law, lists two grounds on
which a legislator can be disqualified
for defection. One, if he voluntarily
gives up membership of his political
party, and two, if he votes or abstains
from voting in the House contrary to
any direction issued by his party. The
second provision has the effect of pre-
venting the members from speaking out
their mind. What was intended to pre-
vent body shopping of legislators has
ended up silencing them. Of course,
with the permission of the party, a
member may defy the party whip, but it
rarely happens. During the dawn of
Independence, however, whips used to
be issued to Congress party members in
the Constituent Assembly, but that did

- kaS laL nabbihS .enoyreve ecnelis ton
sena frequently spoke in defiance of it
and was, apparently never punished for
the delinquency.

The Indian Parliament today is also
very different from parliaments in other
parts of the world. For instance, in the
UK and the US, individual legislators
frequently dissent over bills and even

policies of their party leadership, and
sometimes force changes. It is unlikely
to happen in India unless the party
breaks up and the dissenters are in two-
thirds majority.

However, all is not lost. The pro-
ceedings of the Committees of
the Indian Parliament are nei-

ther telecast nor their discussions sub-
ject to whip. The members speak freely
therein, unfettered by political compul-

- eb eht evah osla seettimmoC ehT .nois
nefit of wide-ranging consultations with
professionals and experts and hence,
produce reports which are well consid-

- rofni ot evitanretla yhtlaeh a dna dere
med parliamentary debates. However,
as we have seen, reference to the
DRPSC is not mandatory and lies with-
in the ambit of the discretionary powers
of the Presiding Officer of the House in
which the bill is introduced. It is anoth-
er matter that after it is passed by one
House without reference to a DRPSC,
the other House may still refer it to a
Select Committee. But that does not
happen most of the time. It did not
happen even in a single case in the
recently concluded Parliament session.

The move of the opposition in the Rajya
- nI lareneG eht fo esac eht ni os od ot

- mA )noitasilanoitaN( ssenisuB ecnarus
endment Bill, 2021, was lost in commo-
tion even before it was rejected by 79
votes to 44.

In order, therefore, to ensure proper
scrutiny of bills, the Rules of Procedure
of the two Houses need some modifica-
tion. At present, after a Bill is intro-

- iffO gnidiserP eht ,esuoH eht ni decud
cer takes a call on referring it to the
con cerned DRPSC. Often, on a request
made by the concerned minister, for
reasons of urgency or otherwise, the bill
is taken up for consideration and pass-
ing in the House without reference to
the DRPSC. By making suitable amend-
ments to the Rules, all new bills should
automatically stand referred to the
DRPSC. As far as urgent bills or those
amending existing statutes are con-
cerned, the decision not to refer them
to the DRPSC should be taken by the
full House.

—The writer was Secretary,
Parliamentary Affairs from 2003-2005

and Secretary General of Rajya Sabha
from 2007-2012

The Parliament in India is very different from parliaments in other parts of the world. In the UK and the US, individual
legislators frequently dissent over bills and even policies of their party leadership, and sometimes force changes.
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by the credit score of its proprietor. An
owner who has suffered through this
pandemic and general slowdown of the
economy and has taken a gold loan as a
last ditch effort to save her company
and her employees, is being asked to
show a credit score of 700 and above
just to be eligible. This is utter nonsense
and sheer insensitivity. Believe me, this
is the same yardstick used when the
pro prietor wants to mortgage his/her
house for a loan. Repayment history
seems to be important in a situation
where the very existence of the unit and
the company is at stake, where jobs will
just disappear.

Let us put this in perspective. A loan
can save only that much pain. An entre-
preneur can only use the loan towards
manufacturing for a client. The entire
system of a loan is viable when the
client pays up on time. This is a critical
issue that has not been addressed at all.

NEGLECTED BY ALL
The MSME sector employs over 11 crore
Indians, accounts for 95 percent of all indus-
trial units and nearly 50 percent of exports

SME in India is the
most neglected am ong
all business sectors.
Everybody is aware of
this, yet no substantial
steps have been taken

so far to ameliorate the pains of this
sector that employs over 11 crore
Indians (the largest, after agriculture),
accounts for 95 percent of all industrial
units and nearly 50 percent of exports.

Invest India, The National Invest -
ment Promotion & Facilitation Agency
of the country, for example, boasts that
“development of this sector, thus, holds
key to inclusive growth and plays a cri -
tical role in India’s future.” And yet,
there is little to show that this organisa-
tion has done any quality work in
stream lining this sector, or to secure for
it easy and low interest loans from
banks. The big talk about huge loans
being given to this sector is no more
than just that, big talk. So is the talk
about assuring for them payments from
larger companies they supply to, inclu -
ding government agencies, such as
the Railways.

Nobody wants this responsibility, yet
the disgusting way in which banks and
other official agencies treat small unit
owners is to be seen to be believed. The
government, apparently, cannot see
this. The attitude is so pathetic that
small unit owners, who often put their
life’s savings, including household gold,

M
on the line to save their businesses and
their employees, come to believe that
the government actually wants them to
shut shop and just disappear. It seems
India has patience only for multi-billion
dollar organisations, not for those who
provide sustenance for most of the
workforce of the country.

Think of the complete stupidity of
identifying credit worthiness of an
MSME unit in utter distress, going only

28 September 13, 2021

MSME Sector                               Sujit BharPrima
Facie

The Payments
Conundrum
The big talk about huge loans being given to this sector is no more
than just that, big talk. It seems India has patience only for multi-bil-
lion dollar organisations and not for those who provide sustenance
for most of the workforce of the country portal where suppliers can anonymous-

ly rate and rank companies by the time-
liness of their payments. Those scoring
below the threshold will be blacklisted
from government contracts, bank loans,
approval for new projects etc. But this
has inherent problems. With a little bit
of hacking, the identities of these regis-
tered SSI units can easily be verified.
Plus it has to be scam proof. More im -
portant will be government institutes
like the Railways vetting big suppliers
on their record of payments to smaller
units.

There is an international process by
which top luxury labels can assure that
workers at small units in other coun-
tries have been doing ethical employ-
ment and not running a sweat shop.
There is potential in being able to use
this method in finding out the payment
history of a large firm, vis-a-vis smaller
units. If the government can, say, force
the Railways to pay up on time, it
should also be the responsibility of the
Railways to ensure that the big vendors
have paid its smaller vendors on time.
This is not a very difficult thing to do. It
is not possible for a small vendor to
take a large customer to court—which
also will take a generation to give a ver-
dict, if ever—and then expect to survive
in the business.

Only when the money circulates, can
one expect growth. It is the govern-
ment’s responsibility to assure that, and
also to assure that those struggling
small units get their dues and on time.
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Even large government organisations,
such as the Rail ways and even the
department of def ence have deferred
payments, virtually crippling the small
manufacturer. 

What is the way out? One
argument is that since big
business is killing small ones

by delaying payments, a strict law is
needed with tough penalties. Techni -
cally, as per laws of the day, payments
to SSI units cannot be delayed beyond
30 days. In case of delay, an interest is
payable and audit reports will mention
such transactions. While this sounds
very pro active, it is actually pretty
coun terproductive in many cases. It is
the very fear of such pressure that
makes many industries avoid direct
procurement from SSIs, involving an
intermediary instead. This means that
the SSI unit actually becomes a sub-
contractor, losing its power to enforce
any law on the major industrial house
or organisation.

That is the first hurdle. While huge
economic value is locked up through

the culture of delaying payments to
vendors, even governments don’t pay
their suppliers on time. It is true that
big organisations delay payments to
smaller suppliers and make them sign
backdated receipts. Also, amounts are
deducted on flimsy grounds.

There is also this provision of the
Micro, Small And Medium Enterprises
Development Act, 2006, that warrants
a 45-day payment cycle from the date
of delivery/acceptance. The govern-
ment has stressed on this and Finance
Min ister Nirmala Sitharaman has also
insisted that this is a breakthrough. It
should have been, except that it is not.
There is no way this can be enforced in
real time.

There is school of thought emerging
that says that it would be nice to have a

The Micro, Small And Medium Enter -
prises Development Act, 2006, warrants
a 45-day payment cycle for MSMEs. The

finance minister has also said it is a
breakthrough, but it can’t be enforced.

SHORTCHANGED: Government organisations like the Railways have also delayed payments 



Focus/ Deaths Due To Oxygen-shortage/ States’ Denial  

N August 25, Delhi’s De p -
uty Chief Minister Ma -
nish Sisodia claimed that
Union Health Minister
Mansukh Mandaviya had
rejected the need for set-

ting up a committee to probe oxygen
deficiency deaths in the national capital
as a task force has already been set up
by the Supreme Court in this regard.
Sisodia alleged that the centre was run-
ning away from the investigation be -
cause if the deaths were probed, then
the public would clearly see the negli-
gence and fraud of the centre. 

Mandaviya, said the Delhi govern-
ment, had revealed that the task force
was set up on May 6 and had 12 terms
of reference, out of which five were re -
lated to oxygen supply. Sisodia had writ-
ten to Mandaviya earlier this month,
asking that permission to form the com-
mittee be granted. 

The health ministry told Parliament
in July that none of the states had re -
ported any deaths due to lack of oxygen,
triggering criticism from Opposition
leaders and prompting a rebuttal by
the BJP.

But many states too took the same
stand as the centre. On August 23,
Haryana Chief Minister Manohar Lal
Khattar told the state assembly that his
government would set up a committee
to probe possible negligence by hospitals
in treating Covid-19 patients. But he
said no death due to oxygen shortage
had been recorded in the state during
the second wave of Covid-19.

However, this stand is contrary to

what a division bench of the Punjab and
Haryana High Court had said on May 4
while considering the severe shortage of
oxygen in Haryana and Punjab. The
bench, comprising Justice Rajan Gupta
and Justice Karamjit Singh, had direct-
ed the central government to take neces-
sary steps at the earliest to save lives:
“Needless to observe that this court
expects that necessary steps are taken at
the earliest to ensure there is no further
loss of life due to paucity of oxygen in
the state. In case of crisis, the state is at
liberty to draw from the ‘buffer stock’ of
oxygen created under Supreme Court
(SC) orders dated April 30 passed on
the issue.” 

Fact Vs Fiction
In a surprising U-turn, many states have flatly denied deaths due to
oxygen shortage during the second wave of Covid-19. This is
despite courts pulling them up for their lackadaisical attitude
towards the patients
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Delhi’s Deputy Chief
Minister Manish Sisodia
claimed that the Union

health minister had
rejected the need for set-

ting up a panel to probe
oxygen deficiency deaths

in the national capital. 

Haryana CM ML Khattar
said there were no Covid-
19 deaths due to oxygen

shortage in the state dur-
ing the second wave. But

this is contrary to what
the Punjab and Haryana

HC said in this regard.

The UP government, led
by Yogi Adityanath, did

not admit to deaths due
to scarcity of oxygen. But

the Allahabad HC said
that non-supply of oxy-

gen in UP was a criminal
act and a genocide.

coronavirus patient had died in Gujarat
due to lack of oxygen during the
se cond wave. The state fought both the
waves with firmness and it had also
started preparations to tackle a possible
third wave, he said while inaugurating
a 13,000-litre liquid oxygen tank
installed at SGVP Holistic Hospital in
Ahmeda bad.

But here also, the court had come
down on the state government
for its laxity. On April 15, the

Gujarat High Court, during the hearing
of a PIL, ob served that had the state
government taken pre-emptive steps,
the present grim situation with the pan-
demic could have been avoided.

On July 21, Maharashtra Health Mi -
n ister Rajesh Tope claimed that there
had been no death on account of short-
age of oxygen in the state. He said that

there was no report which showed that
a patient had died due to lack of oxygen,
the Maharashtra government told the
Aurangabad Bench of the Bombay High
Court on May 19. A bench of Justices
Ravindra Ghuge and BU Debadwar
said Covid-19 patients were coming to
hospitals in a critical condition and
the demand for oxygen had grown mul-
tiple times. It said it would hold nodal
officers responsible if they failed to sup-
ply oxygen.

Meanwhile, Bihar Health Min ister
Mangal Pandey said no one had died of
oxygen shortage in the state. “A total of
9,632 people have died of Covid-19 in
Bihar so far but none of them died due
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The Uttar Pradesh government also
did not admit to any death due to scar -
city of oxygen, but said there was short-
age in several instances. On April 18,
Chief Minister Yogi Adityanath after a
review meeting with senior officials ins -
tructed them to take immediate steps to
ensure uninterrupted supply of medical
oxygen to patients amid reports of shor -
tage in some places.

On May 4, the Allahabad High
Court had said that deaths of Covid-19
patients due to non-supply of oxygen to
hospitals was a criminal act and noth-
ing less than genocide. It berated the
Uttar Pradesh government and authori-
ties after stories of citizens begging for
oxygen went viral on social media.

Gujarat too was not to be left behind
in making false claims. On June 17,
Chief Minister Vijay Rupani claimed
that unlike other states, not a single

Twitter

FALSE CLAIM
The Union health ministry told Parliament in
July that none of the states had reported any
Covid-19 deaths due to lack of oxygen
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to shortage of medical oxygen,” he said.
The minister added that during the sec-
ond wave, Bihar’s demand for medical
oxygen saw a 14-fold increase.

But on May 17, the Patna High Court
had signalled its displeasure at the in -
consistency in the government’s death
figures in two affidavits filed by the chief
secretary and Patna divisional commis-
sioner. It told the government to file the
data afresh after verifying them from all
sources.“We are aghast at the manner in
which the affidavits are being filed. The
bench deserves better treatment from
the government. We don’t appreciate
this,” a bench of Chief Justice Sanjay
Karol and Justice Sanjay Kumar said
after reviewing the affidavits.

Tamil Nadu’s Health Secretary J
Radhakrishna on July 20 claimed that
the state government had ensured ade-
quate availability of oxygen in both gov-
ernment and private hospitals and that
there were no deaths due to lack of oxy-
gen. He further mentioned that a dedi-
cated team looked after the state’s oxy-
gen supplies. But on April 23, the Sup -
reme Court had pulled up the state, say-
ing that people were dying due to lack of

oxygen. It questioned the Tamil Nadu
government as to why it couldn’t take
over Vedanta’s Sterlite copper unit at
Tuticorin, closed since May 2018 over
pollution concerns, for producing oxy-
gen. “We are not interested that Vedanta
or A, B or C runs it. We are interested
that oxygen should be produced,” a
bench headed by Chief Justice SA Bobde
had said.

Madhya Pradesh, a BJP-ruled
state, has also denied that
people had died during the

deadly second wave due to lack of oxy-
gen. Amplifying the centre’s stance, MP
Medical Education Minister Vishwas
Sarang told the news agency: “No
deaths took place due to lack of oxygen
in our State. Union Health Minister
stated the same in Rajya Sabha. Even in
Tamil Nadu, the health minister voiced
the same opinion.” 

The Madhya Pradesh High Court in
May had rapped the state government
over oxygen supply, observing that “the
situation on ground is totally different
than what was portrayed by the state
government in the action-taken report

about its efforts to continuously pro-
cure and provide oxygen to government
hospitals as well as private hospitals”.

Further, in the second week of Aug -
ust, the Jabalpur principal bench of
the MP High Court expressed surprise
over the state government’s reply
that none had died of oxygen shortage
during the second wave. It observed
that “it’s something which is hard
to believe”.

In Goa, in a surprising U-turn on
the floor of the assembly, Goa Health
Minister Vishwajit Rane, who was the
first to announce that many Covid-19
patients were dying in the state due to
oxygen interruption at the premier Goa
Medical College, on July 30 denied any
oxygen shortage-related deaths. But on
May 13, the High Court of Bombay at
Goa had called the situation in the
state’s largest coronavirus facility as
“quite grim” and said deaths under
such conditions are a violation of the
fundamental right to life. 

- ot“ taht erusne ot slaiciffo gnigrU
night, there are no deaths due to oxy-
gen shortage”, the Court said: “We are
long past the stage of determining
whether patients are suffering from the
lack of oxygen or not. The material
placed before us establishes that
patients are indeed suffering and, in
some cases, succumbing for want of
oxygen in the state of Goa.”

Chhattisgarh too took a similar
stand. Its health minister,TS Singh Deo
on July 20 had called it an “oxygen-
surplus state” and said that no deaths
were reported due to oxygen shortage
during the second wave. 

In West Bengal, at least two families
had raised allegations of lack of oxygen
after their patients died at a hospital in
Uluberia. But a top official of the state
health department said there were no
deaths due to lack of oxygen support.

This ostrich-like attitude of state
governments will not help if there is a
third wave. 

—By Shivam Sharma and India
Legal News Service

Gujarat CM Vijay Rupani
claimed that not a single
Covid-19 patient died in
his state due to lack of

oxygen during the second
wave. But the Gujarat HC

blamed the state for its
laxity in this regard.

Maharashtra Health Mi n -
ister Rajesh Tope said
there was no Covid-19

death due to oxygen shor -
tage in the state. But the
Bombay HC said it would
take action if the oxygen

demand was not met. 

MP minister Vishwas
Sarang stated that no

Covid-19 death took
place in the state due to
lack of oxygen. But, the

Madhya Pradesh HC said
that the situation on the

ground was different.

Focus/ Deaths Due To Oxygen-shortage/ States’ Denial  



Alarge group of Afghans, men women
and children, have been trapped for

three weeks at the edge of a forest on the
border between Poland and Belarus,

caught in a no man’s land between Polish
security forces that will not let them en -
ter Poland and Belarusian troops who
won’t let them turn back. The situation
of the 32 Afghans desperate for food and
medical aid has attracted intense atten-
tion globally from the UN and human

rights groups. 
The stand-off is a result of the surge

in migrants arriving at the European
Union’s borders. European officials have
accused Belarus’ authorities of trying to
orchestrate a migration crisis to put
pressure on its European neighbours
who have been critical of its authoritari-
an President Alexander Lukashenko. 

Poland has recorded over 3,000 ille-
gal crossings since the start of August.
The Polish government has announced it
was seeking a state of emergency for the
border zone. 

The European Court of Human
Rights declared last week that Poland
must provide food, clothing, medical
care and possibly temporary shelter to
the Afghans. The court has not yet ruled
whether Poland is obliged to let the
migrants enter its territory, so the stand-
off remains for the Afghans trapped in
no man’s land.

India’s first direct contact with the
Taliban was in Doha, where India’s
ambassador to Qatar Deepak Mittal

(far right) held talks with a top Taliban
leader Sher Mohammad Abbas Stanekzai
(right)—the first formal diplomatic engage-
ment since the group took over Afghanis -
tan. Indeed Qatar, the tiny Gulf state, has
emerged from virtual isolation to become a
key player in the Afghanistan crisis and is
spearheading the efforts to evacuate tens of
thousands of people from Afghanistan. It
also has a crucial say in what shape and
form Afghanistan will take because of its
ties with both Washington and the Taliban.

Qatar has joined global heavyweights,
with US Secretary of State Antony Blinken
hosting a virtual meeting in Doha with
leaders of major developed countries, in -
cluding the European Union and NATO.
International UN agencies are also depend-
ing on Qatar for help in delivering aid to
Afghanistan. Qatar has also led from the
front as far as evacuations are concerned.
Ultimately, nearly 40 percent of all evac-
uees were moved out via Qatar, winning the

country praise from the West. Qatar has the
Middle East’s biggest US military base, but
also took a decision to host the Taliban’s
political leadership in exile, giving it more
sway with the militant group than most
Arab countries. 

Qatar also hosted the US-Taliban peace

talks. That is why Qatar’s ambassador was
allowed to accompany convoys of buses
through a gauntlet of Taliban checkpoints
in Kabul taking refugees to safety. The
US embassy in Kabul has now shifted to
Qatar. That makes it a player to watch in
the coming days.

International Briefs
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Trapped in Political
Forest  

Qatar’s New Clout
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Even as Britain sees a surge in Covid-
19 infections, its UK neighbour,

Ireland, has decided to drop almost all
pandemic restrictions next month after
one of the continent’s most successful
vaccine rollouts. 

Prime Minister Micheal Martin said
that from October 22, the requirement
for vaccine certificates in bars and
restaurants will be dropped, as will all
restrictions on the numbers attending
indoor and outdoor events. 

As part of a phased easing of restric-
tions, the government is recommending
the reopening of theatres and cinemas at
60 percent capacity next week and a
return of non-essential workers to offices
from September 20. “Because of the eff -
ort of our vaccination team and because

you have stepped up to the mark and
taken the vaccine when it was offered, we
are now entering a whole new phase of
the pandemic,” Martin said. 

After clamping one of the longest

lockdowns in Europe,
the country speeded
up its vaccine pro-
gramme. Now, almost
90 percent of adults
in Ireland are fully
vaccinated as are 80
percent of over those
over 12 years old. 

The Irish govern-
ment in recent weeks
has been heavily crit-
icised after the Uni -
ted Kingdom, mainly
Britain, opened up,
allowing concerts and

fans to attend soccer and cricket match-
es. Britain has a lower level of vaccina-
tions. Martin injected a word of caution,
saying: “We are very unlikely to ever be
able to get rid of the virus completely.”

Irish Eyes are Smiling

Come October 21 and Dubai will
add another man-made won-

der to its long list of record-setting
attractions and buildings. Called
Ain Dubai (right), this giant obser-
vation wheel will stretch 250m
(820ft approximately) into the sky,
making it the highest and largest of
its kind in the world. 

Ain Dubai will be 42.5m (139ft)
taller than the current world’s ta -
llest observation wheel, the 167.6m
(550ft) High Roller in Las Ve gas
and 64ft taller than the 625ft New
York Wheel being constructed on
Staten Island. Located on Blue -
waters Island, the wheel is an
amazing feat of construction, with
each leg of the wheel standing 126
m high—long enough to fit 15
London buses—while the weight of
the assembled hub and spindle is
equivalent to four A380 aircraft.
Accessible from the island, Ain
Dubai (which means Dubai Eye in
Arabic) is certain to become yet

another must-visit attraction. It sits
across the water from the popular
Jumeirah Beach Residences beach-
front and offers unrivalled 360-
degree views of the urban skyline in
a relaxing 38-minute journey. With
48 air-conditioned passenger cab-
ins, 1,750 visitors can take in the
experience in one revolution. 

Ain Dubai showcases the city’s
coastline, a close up of Dubai Ma -
rina and glimpses of landmarks,
such as Burj Al Arab, Palm Jumei -
rah and the Burj Khalifa. Visitors
can take in Dubai’s famed skyscrap-
ers during the day, or the glittering
city of gold in the dark. The wheel’s
base also serves as an entertain-
ment zone with a large LED screen
mounted on it.

Dubai’s Eye 
in the Sky After months of specu-

lation, Windows 11
finally has a release date:
October 5. Microsoft’s first
major Operating System
(OS) update in six years
will be available as a free
download for existing
Windows users. However,
the OS won’t roll out to
every compatible
Windows device at once,
and it won’t have every
major new feature prom-
ised just yet, Microsoft
said in a blog post. 

What is known is that
Windows 11 will include
features like a more

wen a ,ngised denil  maerts

Start menu, new multi-
tasking tools and it will
not include one of the
most anticipated updates:

- om diordnA rof troppus
bile apps in its new
app store. 

But wait. You may
have a compatible
Windows device but that
doesn’t mean you’ll be
able to run Windows 11
on October 5. The launch
will be “phased and meas-

htiw ,tfosor ciM syas ”,deru
some devices getting the
upgrade first, and the rest

eerf eht dere ffo gnitteg
upgrade sometime after
October. 

On October 5, users
will get a notification let-
ting you know when
Windows 11 is available to
you, depending on various
factors like age of your
computer/laptop. That
also does not mean that if
you have not upgraded to
Windows 11, you will be
stuck: Microsoft says it
will support Windows 10
till October 2025. 

A New Window

Twitter



Opinion/ Inquiry Commissions Of Encounters                              Rajbir Deswal

EMEMBER Vikas Dubey,
who was killed in July
2020? A politician, crimi-
nal, don, gangster, mur-
derer, land grabber, ter-
rorist or a heartless mon-

ster? It may be recalled that a year
back, a raid was conducted in Dubey’s
village, Bikru, about 150 km from
Lucknow. When the police reached

there, they had to face resistance at the
village entry itself, which was blocked
by Dubey’s henchmen. In all, eight
policemen were killed, including a cir-
cle officer, a DSP, three sub-inspectors
and four constables. Seven others were
injured out of a total of 30 policemen.
Dubey’s men reportedly planned to
burn all these cops in a heap. Dubey
absconded immediately after this mas-

Instruments of
Convenience
There is a perception that commissions are set up to defuse 
situations than to ascertain the truth. They are not expected to be
sources of discomfort, as seen by the panel absolving the police in
the Vikas Dubey “encounter”
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R
ALLEGED ENCOUNTER
Police inspecting the site

where gangster Vikas Dubey
(inset) was killed in July 2020 

UNI

encounter. So how fair are reports of
“encounters”? 

After his surrender and during his
transit in UP, the vehicle with Dubey
in it turned turtle and while trying to
es cape, he was allegedly shot by the
police. A plethora of questions were
raised: Why were media vehicles, which
were moving with the motorcade,
stopped for those crucial 15 minutes
when the “encounter” took place?
Why would a criminal who had surren-
dered without arms to the police risk
running away and inviting gunfire?
If Dubey tried to flee, how come he
did not sustain bullet injuries on his
back? Were there no witnesses to the
police action?

Coming back to the question about
how fair are inquiry commission re -
ports, it should be remembered that the
time factor is crucial in inquiries—
going through the process of inquiring,

submission of reports, accepting the
reports by the respective government
and their tabling or otherwise on the
table of the House.

In 2016, the Prakash Singh Commi -
ttee had probed omissions and
commissions by the Haryana police

during the Jat agitation which claimed
nearly three dozen lives in the state
besides witnessing large scale violence
and arson. However, the powers that be
were reluctant to agree with the find-
ings. And this is the problem with
inquiry commissions and committees. 

There is a general perception that
they are routinely set up just to defuse
situations rather than to ascertain the
truth or rectify matters. Inquiry com-
mittees are instruments of convenience
and are not expected to become sour ces
of discomfort. Of course, another issue
is the time frame within which they
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sacre. The UP government and the
police were under immense pressure to
catch Dubey, who reportedly surren-
dered and was later “encountered”.

A three-member judicial commis-
sion was formed on the direction of the
Supreme Court. It tabled its report in
the state assembly and gave a clean chit
to the police. However, it also found a
nexus between the criminals, the police
and other functionaries of the govern-
ment and recommended an inquiry
against “erring public officials”.

The commission, headed by retired
Supreme Court judge Justice BS Chau -
han, and with retired Allahabad High
Court judge Justice Shashi Kant Agar -
wal and former UP DGP KL Gupta,
also made suggestions regarding police
reforms separating “investigation and
law and order”and issued guidelines to
conduct raids. But it found no evidence
to incriminate the police in the alleged

The three-mem-
ber commission
approved by the
SC to probe into
the encounter of
gangster Vikas
Dubey found no
evidence to
incriminate the UP
police. However, it
found a nexus
between the crim-
inals, the police
and other func-
tionaries of the
government.

Twitter
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are submitted. 
By the time any inquiry commission

begins its probe, most of the evidence
isn’t available. It has either got spoiled,
vitiated, destroyed, manoeuvred, fabri-
cated, altered or been tailor-made by
the perpetrators to forestall any inci-
sive, in-depth investigation. Physical
evidence may still be there, but only in
bits. This may not be sufficient to prove
the veracity of the crime. Circums tan -
tial evidence too is lost and it is left to
the judgment of the commission to
come to a conclusive evidence, which
more often than not, is subjective.
Putting two and two together at a
later stage is quite an effort, what with
fragmented pieces of evidence. Some
evidence has a shelf-life to sustain the
truthful projection of facts. These
may be biological, environmental, inci-
dental or an act of providence. Hence,
the value of such evidence cannot
be undermined. 

Also, the criminal justice delivery
system largely depends on the testimo-
ny of witnesses. In the first place, it

becomes very difficult for commissions
to identify witnesses and then to differ-
entiate between genuine and interested
ones. In addition, there is protection of
witnesses, instilling confidence in them,
corroborating their testimony with oral,
documentary, direct, indirect, circum-
stantial or chance evidence.

It has been seen that witnesses often
go back on their earlier statements,
having been either won over, losing
interest or being threatened. The com-
mission in the instant case did not find
any witness who would give any tangi-
ble testimony to incriminate the alle -
gedly involved cops in the encounter.
Even Dubey’s wife did not come for-
ward to make a statement to assist
the commission.

In some cases, the victims too lose
interest in pursuing the cases as
they are compensated with money,

a job or other forms of appeasement by
vested interests, including the govern-
ment and the police. Even allegedly
erring police officials have been reward-

ed by the department or the govern-
ment even before an inquiry commis-
sion report is received. This puts pres-
sure on the commission also not to go
against the wishes of the same dispen-
sation that ordered the inquiry in the
first place. 

Generally, such inquiries are made
while sitting in dak bungalows, circuit
houses and rest houses, and seldom on
the spot of occurrence. The re-creation
of the scene is seldom done by the
commission. In the absence of such an
exercise, appreciation of the circum-
stances or the weather conditions dur-
ing a crime is not possible. It may be
recalled that the vehicle carrying Du -
bey turned turtle on a rainy day. 

Surprisingly, the media, carried
- uD degella eht fo liated etunim yreve

bey encounter and literally chased the
police vehicle in question. But none, as
per the commission report, came for-
ward to depose about the episode.
Commissions seldom go against the
popular sentiment and opinion created
by the media and seem, in fact, influ-
enced by it. 

The Disha rape and murder in
Hyderabad had the alleged rapists of a
vet being done to death by the police.
The police was showered with flowers
by the general public, ignoring human
rights. Commissions do believe in the
lethality of a criminal’s demeanour,
which in the instant case may be sus-
pect, but in a plethora of other cases,
have already proven him guilty. It
becomes easy then for the commission
to absolve the persons whose acts of
omission and commission they are
looking into. 

All said and done, while it may be
easy to agree to commission reports
absolving police officials involved in
“encounters”, such is not the case
of what is known as “encounter
specialisation”. 

—The writer is a retired IPS officer
of Haryana cadre and a practicing

advocate. He is also a columnist and a
commentator

In 2016, the Prakash Singh (above) panel had probed omissions and commissions by
the Haryana police during the Jat agitation. But, the powers that be were reluctant to

agree with the findings. This is the problem with inquiry commissions and committees.  
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The Oil Bond Math
Finance Minister Nirmala Sitharaman recently stated that if she did not have the burden to service oil
bonds, she would have been able to reduce excise duty on fuel. The minister blamed the UPA
government for the unprecedented spike in oil prices. What is the real truth behind her statement?
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HE excruciating burden of
high fuel prices on the com-
mon man continues unabat-
ed. The price of petrol and
diesel has reached a record
high in many cities of India.

And the government has simply put the
onus on the UPA dispensation. Union
Finance Minister Nirmala Sitharaman
mentioned recently that she would not
be able to slash excise duties on the
prices of petrol and diesel anytime soon,
while quoting the load of UPA-era oil
bonds. She declared that the government
was bearing the liability of payments, in
lieu of oil bonds issued by the UPA gov-
ernment to subsidise fuel prices, and a
substantial amount of money was going
into interest payment and settlement of
the principal amount.

In India, the cost of a litre of petrol or
diesel has three elements—the base price
of the fuel, the excise duty imposed by
the Union government, a dealer’s com-
mission, and the VAT imposed by states.
VAT is one of the only source of income
for states as it doesn’t fall into the ambit
of GST and doesn’t go into the Consoli -
dated Fund of India.

Like other debt bonds, oil bonds are
debt instruments issued to investors or
lenders when the government, or a cor-
porate entity, borrows money for a speci-
fied tenure of time at a fixed interest
rate. Basically, bonds are securities off -
ered by borrowers to lenders comprising
particulars of any loan obtained and an
assurance to repay them. Precisely, oil
bonds are unique kinds of bonds that are
issued to Oil Marketing Companies
(OMCs), namely IndianOil, Hindustan
Petroleum and Bharat Petroleum. These
entities have received oil bonds from the

government in lieu of cash grants.
On August 16, the finance minister

said that if she did not have the burden
to service the oil bonds, she would have
been able to reduce excise duty on fuel.
She also added that the previous UPA
government had made the government’s
job difficult by issuing oil bonds and that
she was paying through her nose for the

oil bonds.
Prior to 2010, the Union government

artificially decreased fuel prices when the
price of crude oil was high and fuel pri -
ces were not deregulated. Because the
prices were subsidised, the government
had to pay that subsidy to OMCs, namely
In dian Oil and Bharat Petroleum. The
burden of subsiding the cost would have

T
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gone onto the refiner, the OMC, along
with the end-consumer. However, ins -
tead of paying them the subsidies in ad -
vance, the government instead issued
oil bonds.

The government would pay interest
annually on these bonds, and finally, pay
them off on the maturity date. With this
strategy, the government managed to
keep its fiscal deficit in control by not
paying all the money directly. However,
its total debt amplified. Prior to the UPA
government, the NDA government un -
der Atal Bihari Vajpayee also issued oil
bonds. Altogether, between 2005 and
2012, bonds of Rs 1.44 lakh crore have
been issued to OMCs.

In the present financial year 2021-
2022, the government has increased the

price of petrol 39 times and decreased
once. The price of diesel went up 36
times and decreased only twice. In 2020-
2021, the price of petrol was raised 76
times and reduced 10 times and diesel
prices were increased 73 times and dec -
reased 24 times. The central government

as well as many state governments have
considerably raised duties on petrol and
diesel to increase revenue in view of the
Covid-19-prompted limitations that
impacted economic activity adversely. 

According to government data, the
central government’s proceeds
from taxes on crude oil and pet -

roleum products jumped 45.6 percent in
2020-2021 to Rs 4.18 lakh crore. Excise
duty on petroleum products soared more
than 74 percent year-on-year to Rs 3.45

Twitter

AT RECORD LEVELS
(Left) Petrol and diesel prices have been on
the rise since May 2021; the centre issues oil
bonds to IndianOil (above) and Hindustan
Petroleum, and others, in lieu of cash grants   
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lakh crore in 2020-2021 due to steep
increase in fuel prices in March and
May 2020. In the current financial year
2021-2022, the pickings could well
exceed Rs 4 lakh crore, considering the
first quarter revenue of Rs 94,181 crore.

The centre’s cash expenditure to -
wards interest payments on oil bonds
has continued at around Rs 10,000
crore per annum. The interest payment
on oil bonds paid in the previous seven
years (between 2014-2015 and 2020-
2021) adds up to Rs 70,195.72 crore. As
on March 31, 2021, the outstanding bal-
ance on oil bonds to be settled by the
government stood at Rs.1.3 lakh crore.

The government has declared that
during the next five financial years, from
2021-2022 to 2025-2026, it has to dis-
burse a total interest of Rs 37,340.44
crore, spread over each fiscal. It also has
to pay the unsettled Rs 1.3 lakh crore of
principal, of which Rs 10,000 crore is
payable in 2021-2022, Rs 31,150 crore
in 2023-24, Rs 52,860.17 crore in 2024-
25, and Rs 36,913 crore in 2025-26.
Therefore, the total cash outlay due to
the oil bonds between 2014-2015 and
2025-2026 stands at Rs 2.42 lakh
crore—Rs 73,695 crore in interest and
principal settled till now, Rs 37,340.44

crore in interest to be paid between
financial year 2021-2022 to 2025-2026
and the principal outstanding of Rs 1.3
lakh crore.

Strong leaders will face the challenge
and get things done. Weak leaders will
blame others and escape from their fail-
ures. Between 2009-14, the government
headed by Dr Manmohan Singh dis-
bursed Rs 53,269 crore as interest am -
ount for oil bonds. However, Dr Singh
did not blame the Vajpayee government
for issuing the bonds, nor did he spread
any propaganda to increase fuel prices.
Despite a surge in crude oil prices, he
kept the price of petrol and diesel
below Rs 70.

Despite being in power for seven
successive years, the ruling gov-
ernment is constantly criticising

the errors of UPA governments. The
centre cruelly increased taxes on fuel at
the height of the pandemic, the previous
year. Due to this, revenues from excise
duties surpassed the budgeted estimate.
Just a portion of these rich earnings cov-
ers both principal and interest on the
Rs 1.3 lakh crore outstanding oil bonds.
When taxpayers have already chipped in
with money, helping the government

tide over its misery of the past fiscal,
the finance minister’s justification is
upsetting.

The finance minister would have
sounded reliable and earned taxpayers’
empathy by just being honest. For one,
her action to clean up the balance
sheet, accounting for all off-Budget
items this year, shot up the fiscal deficit,
sparing tiny room for further borrow-
ings. It means that the government has
to factually reduce both direct and indi-
rect taxation. 

Two, a major portion of fuel tax rev-
enue comprises road and infrastructure
cess, all of which will be employed to
construct highways and others. This
much-warranted capital allocation aids
economic revival and it is only sensible
that the government communicates the
necessity for high taxes to citizens, who
in any case are tolerating the agony.
There is no better way to reduce taxpay-
ers’ dissatisfaction and opposition criti-
cism than telling the complete truth.

The government should transfer the
benefit of reduced global prices of crude
oil to end customers by lowering the
prices of petroleum products, namely
petrol, diesel and cooking gas cylinders.
It should attempt to include all petrole-
um products in the GST ambit. The gov-
ernment should instantly reverse or
reduce the excise duty raised on petrol
and diesel. 

Although Union petroleum and nat-
ural gas minister recently said that the

eht sdraw ot ”evitisnes“ si tnemnrevog
prices of petroleum products and is
implementing all measures to address
the matter, big talks don’t bring change.

- ced ydaets a si ruoh eht fo deen ehT
rease in fuel taxes, which are unreason-
ably high, and there can’t be any reason
why the centre or states should not act
on this. If the finance minister does con-
tinue singing the same song of blaming
the UPA government for oil bonds load,
surely the math does not bear her out.

—The writer is a financial and tax
specialist, author and public speaker

based in Margao, Goa

In order to subsidise fuel prices, the Manmohan Singh-led UPA government had issued
oil bonds between 2005 and 2010 to oil manufacturing companies to offset their
losses. Prior to UPA, the NDA government under AB Vajpayee also issued oil bonds.  
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