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In a strange contradiction, while Indian law recognises the power of women to say
“no” in consensual sex, sexual acts by a man with his wife are not seen as rape. This
is violative of Article 14
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Though the SC said that sexual orientation falls under the “right to privacy” law, it has not
taken a decision on Saurabh Kirpal as a judge due to his partner’s nationality. But when
there’re judges with foreign spouses, why object here?  

LEGAL EYE

12Double Standards?

Article 32 is a funda-
mental right and it is the
apex court’s duty to
protect it. This was seen
in the Goa Foundation
case where the Court
pulled up the state for
backing large mining
entities in renewal of
leases, writes 
Prof Upendra Baxi
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18Pushed into the Quicksand
The reluctance of the executive to appoint judges to
tribunals is shocking and distressing. The executive should
concentrate on running the country instead of obstructing
judicial matters and disobeying the SC’s directions,
writes Justice Kamaljit Singh Garewal 
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34On the Road Again
In order to reduce corruption and help commercial vehicles, AITWA has started an
online legal aid programme. Loss of productivity due to forced stoppages by authorities
increases trip-cost by 40 percent

40
No Smashing
Success Here
The case of a Karnal SDM
asking the police to smash
the heads of protesters
underscores the need for
psychological testing for
central services officers.
That will stall the entry of
unsuitable candidates 
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SPOTLIGHT

APN news channel
conducted an
in-depth discussion
on the issue of
police reforms in
India on its special
show India Legal. 
A report

22Reforms and Results
OPINION

Thirty years after Dr Manmohan Singh’s economic reforms in
1991, one major criticism has been that it has broadened the
gulf between the rich and the poor. The pandemic has also
raised worries over the health infrastructure and the future of
education. What is needed to get the economy back on track? 

26From Bar to Bench
MY SPACE

Only nine lawyers have become judges since the establish-
ment of the Supreme Court. The practice to appoint lawyers
as judges to the top court provides distinguished lawyers an
opportunity to serve on the apex bench that decides the
legal destiny of the people  

36Using Drugs as Weapons
STATES

A Bishop has alleged that God’s Own Country has been hit with a new jihad that is
targeting non-Muslims. Are his concerns valid?  
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C - amaR VN )IJC( aidnI fo ecitsuJ feih
na said that there was a need to

come up with plans and schemes to
reintegrate women prisoners back into
society. The CJI made this observation

- eeM ytirohtuA lartneC dn23 eht gnirud
- uA secivreS lageL lanoitaN eht fo gnit

thority (NALSA) recently. The CJI is the

Patron-in-Chief of NALSA.
While delivering the keynote address

to the newly appointed members of the
central authority of NALSA, Justice
Ramana expressed his pleasure to see
the report on rehabilitation of women
prisoners, which was an agenda item
for deliberation. On the plight of women
prisoners, he observed: “Often incarcer-
ated women have to face, graver preju-
dices, stigma and discrimination, which
makes their rehabilitation a tough chal-
lenge. As a welfare state, we are obli-
gated to provide women prisoners with
programmes and services that enable
them to effectively reintegrate into the
society, on an equal basis with men.”

He also suggested certain measures
for reintegration of the women prison-
ers into society, such as, “non-discrimi-
natory access to education and voca-
tional training, dignified and remunerat-
ed work”.
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Courts

The National Green Tribunal’s (NGT) Principal Bench has consti-
tuted a five-member committee, comprising MoEF&CC, CPCB,

SEIAA (Punjab), Punjab State PCB and the District Magistrate of
Mohali, to check the legality of construction raised by Omex Ltd
and Omaxe Chandigarh Extension Developers Pvt Ltd in “The Lake”
and other projects in the vicinity of Chandigarh.

A bench, led by Justice
Adarsh Kumar Goel, chair-
person NGT; Justice Brijesh
Sethi, judicial member; and
Dr Navin Nanda, expert
member, was hearing an
appeal by Sandeep Singh,
who had raised concerns
regarding the construction
of “The Lake” at village

Kansal, Rani Majra, Dhode Majra, Rasoolpur, in Mullanpur, District
Mohali, in the vicinity of Chandigarh and also the legality of other
constructions, such as Ambrossia, Celestial Grand Floors, Celestial
Royal Floors, Cassia Floors, Mulberry Villas, Silver Birch Floors,
which are in violation of EIA Notification, 2006 as well as the provi-
sions of the Water (Prevention and Control of Pollution) Act, 1974
(Water Act) and the Environment (Protection) Act, 1986 (EP Act).

NGT constitutes five-member 
committee to check legality of 
project near Chandigarh

The Supreme Court issued
notice to the Uttar Pradesh

government on a bail plea filed
by Khushi Dubey, the minor wife
of Amar Dubey, an accused in
the Bikru encounter, wherein
gangster Vikas Dubey (right)
and his accomplices had killed
eight police officials on the night
of July 2, 2020.

A bench of Justices S Abdul
Nazeer and Krishna Murari also
sought the response of the state
apropos the minor age of accused Khushi at the time of arrest.
Khushi had challenged the order of the Allahabad High Court,
which rejected her bail application. 

Khushi’s counsel argued that she was 17 years and 10
months old when she was arrested and that she got married
just a few days before the incident. He further stated that
another FIR was filed against Khushi when she was in custody
and the bail applicant had nothing to do with the incident.
Further, the counsel said that she had been in jail custody for a
year now.

SC wants to know status of 
arrest of minor sister-in-law of
gangster Vikas Dubey

Need to 
reintegrate women

prisoners into 
society: 

CJI Ramana

The Arvind Kejriwal government said
in a press release that the centre,

through its amendments, had given more
power to the Lieutenant Governor of
Delhi, Anil Baijal, than the elected govern-
ment of the people of Delhi.

The Delhi government moved the
Supreme Court seeking the quashing of

- voG eht fo snoitces dednema ruof eht
ernment of National Capital Territory of
Delhi (GNCTD) Act and 13 rules of the

- nrevoG eht fo ssenisuB fo noitcasnarT
ment of the National Capital Territory of
Delhi Rules, 1993, as they violate the

doctrine of the basic structure of
the Constitution.

The Delhi government challenged the
constitutionality of Sections 21, 24, 33,
44 of the GNCTD Act, 1991 and Rules 3,
6A, 10, 14, 15, 19, 22, 23, 25, 47A, 49,
52 and 57 of Transaction of Business of

- irreT latipaC lanoitaN fo tnemnrevoG eht
tory of Delhi Rules, 1993.

- teb secnereffid gniwollof ,6102 nI
ween the lieutenant governor and the
Delhi government, in respect of powers,
duties and governance, the Constitution
Bench of the Supreme Court had held
that the council of ministers of the Delhi
government shall inform all its decisions
to the lieutenant governor, but that did not
mean that the concurrence of the lieu-
tenant governor was required.
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The Ministry of Home Affairs filed an
affidavit before the Delhi High Court,

opposing the re-opening of Nizamuddin
Markaz (top) in the national capital for
public entry, saying that the premises
were part of an ongoing probe in respect
of cases having “trans-border implication
and diplomatic consideration”.

Justice Mukta Gupta, while hearing a
- ed ,draoB fqaW ihleD eht yb delif aelp
hcihw ,zakraM fo gninepo eht gnid  nam

has been closed since March 31 last year
following a congregation of Tablighi
Jamaat at the premises amid Covid-19,
expressed displeasure over the prolonged
sealing of the said premises.

The centre submitted that “the present
premises has been kept under lock
and key in view of the fact that the organ-
isers of Markaz and Masjid are under
investigation.”

An FIR was registered against Prince
Raj (below), Lok Janshakti Party

(LJP) MP from Bihar’s Samastipur, at
Connaught Place police station in Delhi
for allegedly raping a girl. It was done
after an order of the Rouse Avenue
Court. According to police, the FIR
was registered against Prince under
IPC Sections 376, 376(2)(K), 506, 201
and 120B.

The woman had filed a complaint
against Raj at the Connaught Place
police station about three months ago,
but no action was taken by the police.
The woman then filed a petition in the
court demanding registration of an FIR
against the MP. The Rouse Avenue
Court on September 9 ordered the
Connaught Place Police to register
an FIR.

The police said that the victim met
Prince for the first time at the Western
Court, Janpath, Delhi, in January
2020. Raj allegedly sexually assaulted
the victim after drugging her and made
a video of the act and threatened her
with dire consequences if she told
anyone about the incident. Raj then
started visiting the victim’s house reg-
ularly. The woman alleged in her com-
plaint that Raj also tried to destroy the
evidence of the incident.

Bihar MP Prince Raj
booked for rape after
order of Delhi court

MHA tells Delhi HC that
it is against re-opening
of Nizamuddin Markaz

Too much power to
LG, Delhi govt 
complains to SC



Lead/ Marital Rape

“It doesn’t matter how rich or poor a per-
son is, what gender or social class, or how
much fame or education she possesses.
Verbal, mental, and physical abuse can
happen to anyone. It doesn't matter what
a woman’s ethnicity is because the only
distinguishing color of abuse is black-
and-blue.”

—La Toya Jackson, an American singer

omestic violence is an in -
herent part of the lives of
most women in India. As
per a National Crime Re -
cords Bureau report—
Crime in India—about 70

percent of women in India are victims of
domestic violence. One of the biggest
forms of this is marital rape. 

Even though the power to say “no”
has been given to Indian women in mat-
ters of consensual sex, yet as per Excep -
tion 2 of Section 375—sexual intercourse
or sexual acts by a man with his own
wife, the wife not being under 15 years—
is not rape. It decriminalises marital
rape in India.

This is an unpleasant surprise as
marital rape has been impeached in
more than 100 countries and despite
various leaps and bounds that Indian
society has made in the past decade or
so, especially after the 13th Criminal
Law Amendment Act, 2013, the non-
criminalisation of marital rape in India
undermines the dignity and human
rights of women.

The impunity provided to the hus-
band under law from the offence of mar-
ital rape stems from Exception 2 of Sec -
tion 375 on the grounds that there is an
“implied consent” between a husband

My Wife…My Property
In a strange contradiction, while Indian law recognises the power of women to say “no” in
consensual sex, sexual acts by a man with his wife are not seen as rape. This is violative of Article 14
By Dr Swati Jindal Garg
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D

be faced some day and the day is draw-
ing near. Even though feminists and
women’s rights groups have long de -
manded criminalising marital rape,
unlike domestic violence, it is yet to be
a part of mainstream discourse. It is
discussed in hushed tones and soon
forgotten. 

With the landmark judgment in R vs
R case 30 years ago, the UK determined
that it was a crime for a husband to rape
his wife. In that case, the husband ar -
gued that marriage provided irrevocable
consent. However, the court refused to
accept this and convicted him—as the
exception to marital rape is a “legal fic-
tion under the common law”. The court
observed that for a person to be pena -
lised for rape, the relationship between
parties is immaterial.

But in India, this remains a grey area.
Multiple petitions have been filed across
various courts in the country to crimi-
nalise marital rape. Unfortunately, none
of them have reaped any benefits yet. A
2015 petition filed by a woman was dis-
missed by the Supreme Court, citing that
“law shall not change for one woman”.

In Arnesh Kumar vs State of Bihar,
the apex court held that criminalising
marital rape will be the “collapse of the
social and family systems”. And in a sur-
prising order, the Chhattisgarh High
Court recently discharged a 37-year-old
man in a rape case filed against him by
his wife. While hearing a criminal revi-
sion plea filed by the man facing trial for
raping his wife, Justice NK Chandra -
vanshi discharged him of the charge of
rape (Section 376), but upheld charges
under Sections 377 (unnatural offences),
498A (husband or relative of husband of
a woman subjecting her to cruelty), and
34 (acts done by several persons in fur-
therance of common intention).

On the other hand, earlier this
month, the Kerala High Court ruled that
marital rape, though not recognised
under the penal code, could still be con-
sidered grounds for divorce as a form of
cruelty. It said: “Treating wife’s body as
something owing to husband and com-
mitting sexual act against her will is
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and a wife after marriage. This implies
that both have consented to sexual inter-
course and it cannot be otherwise. In
other words, it is presumed that a wife
delivers perpetual consent to have sex
with her husband after marrying him. 

This marital exception, however, was
drafted on the basis of Victorian norms
that were mainly patriarchal and hence,
did not recognise men and women as
equal to each other. Such a concept in
today’s world is totally archaic and
outdated. It is not only violative of
Article 14 of the Indian Constitution,
but also makes possible the victimisa-
tion of married women for no reason
other than their marital status while
protecting unmarried women from the
same acts.

Time and again it has been held by
Indian courts that consent is the essence
of every sexual act and if it is missing,
then the said act cannot be held to be
legal and would be termed as rape. Ex -
ception 2 to Section 375, however, de -
feats the very purpose of the Section as,
while on the one hand, it was drafted to
protect women and punish those who

engage in the abhorrent act of rape, it
gives a free ticket to all husbands who
indulge in non-consensual sex with their
wives merely based on the fact that they
are married to them.

As per the International Men and
Gender Equality Survey 2011,
one in five men has forced his

wife or partner to have sex. While over
100 countries have criminalised marital
rape, India, Saudi Arabia, Pakistan and
China have not. Even though the Indian
law makes consent a mandatory part of
sex, yet it fails to recognise the fact that a
woman cannot be said to give perpetual
implied consent on the mere pretext
that she is married and the perpetrator is
her husband. In other words, Indian law
fails to understand that consent and
respect are reciprocal. If you respect a
woman, you must take her consent, and
if you have taken her consent, you must
respect her. 

Indian courts have refused to decide
whether marital rape is an offence or
not. Ignoring the elephant in the room
will not make it go away. It will have to

The Chhattisgarh High Court recently dis-
charged a man in a rape case filed against
him by his wife. Justice NK Chandravanshi

discharged him of the charge of rape but
upheld charges under other sections.

In a PIL filed in 2018, the Delhi HC retort-
ed to people who said that there is no

such thing as marital rape. A bench head-
ed by Gita Mittal said a rape is a rape and

force is not a precondition for rape. 
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nothing but marital rape.”
In 2018, the Gujarat High Court

ruled that non-consensual intercourse by
a husband would not be dubbed rape,
though subjecting his married partner to
have oral or unnatural sex was akin to
cruelty. That year, the Delhi High Court
observed that both man and woman had
a right to say “no” to physical relations
and that marriage did not mean that
“the woman is all time ready, willing and
consenting…the man will have to prove
that she was a consenting party”.

Psychologists D Finkelhor and K Yllo
rightly said: “When a stranger does it, he
doesn’t know me, I don’t know him. He’s
not doing it to me as a person, personal-
ly. With your husband, it becomes per-
sonal. You say, this man knows me. He
knows my feelings. He knows me inti-
mately and then to do this to me—it’s
such a personal abuse.”

No one could have put this better and
the reality when looked at from this per-
spective becomes even more shocking
and stark. The fact that marital rape is
perfectly legal in India is one of the most
horrifying and repressive issues. In 2013,
the UN Committee on Elimination of
Discrimination Against Women
(CEDAW) recommended that the Indian
government criminalise marital rape.

The JS Verma committee set up in the
aftermath of nationwide protests over
the December 16, 2012 gang rape case
had also recommended the same.

Despite the intent of the people at
large and various committees,
rape laws in our country contin-

ue to be what they are—patriarchal and
archaic, considering women to be the
property of men post marriage, with no
right or agency over their own bodies.
Lawmakers have, for all intents and pur-
poses, made marriage a license for a hus-
band to forcibly rape his wife with im -
punity. Even though the apex court ex -
tended the age limit in Section 375 from
15 years to 18 years in a PIL filed in 2017,
this is but a small step to the beginning
of a long journey. The legislature should
bring marital rape within the purview of
rape laws by eliminating Section 375
Exception 2 of the IPC.

Even though most countries recog-
nise that rape is rape, be it marital or
otherwise, why is it that despite being a
burgeoning superpower, India continues
to be one of the 36 countries that does
not criminalise marital rape? One of the
biggest reasons for this is that it is con-
tended that women often falsely accuse
their husbands here. The same excuse

was used even when various violence
laws were enacted to protect women
in India, including the Protection of
Wo men from Domestic Violence Act,
the Dowry Prohibition Act and Section
498A of the IPC, which criminalises
physical and mental cruelty against
a woman by her husband or his family. 

Even though there has never been
any direct empirical evidence for the
misuse claim except the low rate of con-
victions in dowry and cruelty cases,
what we do know is that two out of
every five women in India are victims
of physical, sexual or emotional domes-
tic violence. Choosing the number of
convictions as the parameter to gauge
the reality of the situation is also prob-
lematic because low conviction rates in
India are often because of poor investi-
gations, improperly collected or no evi-
dence and omissions of witness state-
ments. It is not because women are out
to get men. 

When  we have a scenario where dis-
advantaged women don’t use even those
laws which are in their favour, what to
speak of those that don’t exist, together
with lack of resources and access to
proper legal help, the argument that
they are abusing the law against men is
surely a far-fetched one.

In a PIL filed in 2018, the Delhi
High Court retorted to people who said
that there is no such thing as marital
rape. A bench headed by J. Gita Mittal
said: “A rape is a rape. Is it that if you
are married, it is okay but if you are not,
then it’s a rape? … Force is not a precon-
dition for rape.” 

Marital rape cannot be allowed to
exist as implied consent for the parties
involved and marriage in no way can
imply perpetual consent for a woman. A
“no” is a no. It does not matter if your
wife says it or somebody else and men
and the Indian legal system need to stop
at that.

—The author is an Advocate-on-
Record practising in the Supreme Court
of India, Delhi High Court and all dis-

trict courts and tribunals in Delhi

Even though the SC has extended the age limit in Section 375 from 15 years to 18 years,
this is small step to the beginning of a long journey. The legislature should bring marital
rape within the purview of rape laws by eliminating Section 375 Exception 2 of the IPC.

Lead/ Marital Rape



Legal Eye/ Sexual Orientation in Judicial Appointments 

T is so paradoxical that the Supreme
Court which always tries to keep a
check over every other organ/insti-
tution/body under the Constitution
has been questioned for failing to
apply the same discipline to its own

administrative decisions.
- ppa si egduj a woH :edulcni esehT

ointed in the High Court or elevated to
- ppa si egduj a woh ,truoC emerpuS eht

ointed as chief justice of a High Court
and how and when a judge is transferred
from one High Court to another? Are the
views of the consultee-judges given due
weightage by the collegium? The answers
to these questions are not in the public
domain even after 28 years of functioning
of the collegium.

The reason is the Supreme Court’s
double-standards towards the right to
information, despite it preaching how
vital the citizen’s right to know is. The
Court recently ruled that sexual orienta-
tion falls under the “Right to Privacy” law
and that a person’s sexuality is “an essen-
tial attribute of privacy”. However, the
Court fails to implement it when it came
to its administrative side of functioning,
particularly in the decision-making
process of the collegium that selects
judges for the Supreme Court and
High Courts. 

In October 2017, the Delhi High
Court collegium headed by Acting Chief
Justice Gita Mittal had unanimously rec-
ommended Saurabh Kirpal’s name as
judge of the Court. It sent its recommen-
dation to the centre, the government of

Delhi and the Supreme Court collegium.
The centre collected necessary informa-
tion relating to his antecedents through
intelligence agencies, but reportedly
raised objections about his partner’s
nationality. It blocked his appointment,
saying his partner may pose a “security
threat”. The centre shared the informa-
tion with the chief justice of India (CJI)
in 2018, who placed it before the col-
legium, and Kirpal’s name was deferred. 

Since then, the matter has come four
times before the Supreme Court col-
legium, but a decision was deferred every
time. In March this year also, CJI SA
Bobde wrote to law minister, asking him
to provide the additional material about
Kirpal’s intelligence report and clear the
government’s stand about his appoint-
ment. The minister reiterated the earlier
objections in his communication to CJI
Bobde, who subsequently retired without

- irpruS .eussi eht no noisiced a gnikat
singly, three CJIs—Justice Dipak Misra,
Justice Ranjan Gogoi and Justice
Bobde—left this matter undecided. Now
all eyes are on the CJI NV Ramana to fill
this credibility gap. 

Kirpal is a brilliant senior lawyer who
has appeared in many cases, including
the famous Navtej Singh Johar case that
led to the decriminalisation of homosexu-
ality in India by reading down Section
377 of the Indian Penal Code. The Delhi
High Court unanimously designated him
as a senior advocate on March 19 this

- af sih ni gnitov segduj 13 lla htiw ,raey
vour. The centre has raised unnecessary
objections about his sexual orientation
that have nothing to do with his judicial
assignment.

Sexual orientation is a matter of per-
sonal choice, which is fully protected by
the Constitution and the rulings of the
Supreme Court. Some countries like Aus -
tralia and South Africa have had gay
judges. In an interview with The Print in
September 2020, Kirpal himself said:

Double Standards?
Though the SC said that sexual orientation falls under the “right
to privacy” law, it has not taken a decision on Saurabh Kirpal as a
judge due to his partner’s nationality. But when there’re judges
with foreign spouses, why object here?
By Lokendra Malik and 
Dr Yogesh Pratap Singh

12 September 27, 2021

I

The Delhi HC designated Saurabh Kirpal
as a senior advocate this year. The centre
has raised unnecessary objections about

his sexual orientation that have nothing to
do with his judicial assignment. 

his collegium colleagues, who are the best
judges to decide the suitability of the per-
sons to be appointed as judges.

Justice Lokur had said: “It is for the
Chief Justice of India as the head of the
judiciary to manage the justice delivery
system and it is for him/her to take the
final call whether the antecedents or per-
sonal traits of a person will or will not
interfere in the discharge of functions as
a judge or will, in any manner, impact on
the potential of becoming a good judge.”
He said that as stated by Jack Straw,
what is important is that it is necessary to
get it right the first time and every time.

He added: “It is possible that the exec-
utive might have an objection to the sex-
ual orientation of a person being consid-
ered for appointment as a judge but the
Chief Justice of India may be of the opin-
ion that that would have no impact on
his/her ability to effectively discharge ju -
dicial functions or the potential of that
person to be a good judge. In situations

such as this, it is the opinion of the Chief
Justice of India that should have greater
weight since, as mentioned earlier, it is
for the Chief Justice of India to efficiently
and effectively manage the justice deliv-
ery system and, therefore, the last word
should be with the Chief Justice of India,
unanimously expressed.”

Justice Lokur’s observations make it
clear that the CJI and the collegium have
the final say in assessing the suitability
of judges and the sexual orientation of a
person should not come in the way of his
becoming a judge. It is purely a matter
of individual autonomy and cannot be
treated as a disqualification to hold any
public office. 

There have been judges in the country
whose spouses were foreigners, but no -
body raised objections about them. The
Supreme Court collegium may consider
taking a stand about Kirpal’s appoint-
ment soon. Given the global trends and
constitutional commitments to protect

- moc TBGL eht fo ytingid dna sthgir eht
munity, the collegium has a constitution-
al duty to protect the interests of sexual
minorities to strengthen their trust in
the judiciary.  

—Lokendra Malik is an advocate in
the Supreme Court and Dr Yogesh Pratap

Singh is Professor of Law, NLU, Odisha 
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“There was some kind of an Intelligence
Bureau report, which I do not have acc -
ess to but only read about in the media,
that there was some problem with my
partner. So, this (non-elevation) has
probably got to do with my sexuality.”
But the centre did not accept this fact
and gave other reasons such as conflict
of interest, etc.

After the judgment of the Supreme
Court in Navtej Singh Johar’s
case, consensual homosexuality

between two adults is not an offence in
the country. In addition to this, the
Cons titution prohibits any discrimina-
tion only on the ground of “sex” under
Article 15.  So there is no logic to stop or
delay Kirpal’s elevation. The government
is bound to clear his name if the Sup -
reme Court collegium headed by CJI
Ramana recommends his appointment
by overriding the objections raised by the
government about his partner. The col-
legium has the primacy in making judi-
cial appointments.

In the NJAC case, Justice MB Lokur
had visualised this situation in his con-
curring judgment. He had said that in
these kinds of matters, the last word
should always remain with the CJI and

A BRILLIANT LAWYER
Kirpal appeared in Navtej Singh Johar case, a
major milestone for the LGBTQ community

Surprisingly, three CJIs— (clockwise from
right) Justice Dipak Misra, Justice Ranjan
Gogoi and Justice SA Bobde—left the
Saurabh Kirpal matter undecided. All eyes
are now on CJI NV Ramana to take a call.  



cess of law not being followed? Why is
the state backing these large entities in
the renewal of their leases?” The Court
asked Solicitor General (SG) Tushar
Mehta to advise the Goa government to
follow “competitive bidding in handing
out mining leases to maximise revenue,
instead of backing the renewal of leases
of large private mining leaseholders”,
whose “rapacious and rampant exploita-
tion” of Goa’s fragile ecology for profit has
been judicially archived and “deprecated”
by the Court.2

Justice Chandrachud stated that the
SC judgment in Goa Foundation II “left it
open” for the Goa government “to hold
competitive bidding”, and a “transparent
procedure … will ensure the best revenue
and the best realisation in the interest
of the state”. The Court asked: “Why is
the state backing these large entities in
the renewal of their leases?” It said that
the “impression that is being given off is
that the government wants the renewal
of their leases. Please advise the govern-
ment properly”. 

Will this request from the high-
est court in the land be fol-
lowed by the state? The SG’s

answer to the Court is most instructive.
When Justice Chandrachud quipped that
“you will support them before the High
Court also”, the response was: “I support
the development of the state”, as if the SC
and the environmentalists did not!

It is mystery that the petitioner state
and Vedanta proceeded first in review
despite Rule 2 of Order XLVII of the
Supreme Court Rules, 2013, which re -
quired that an application for review of a
judgment be filed within 30 days. Goa
Foundation II was pronounced on Feb -
ruary 7, 2018, and yet review petitions
were filed by the State of Goa after
450/451 days and by Vedanta after 907
days! The SC had noted that “the State of
Goa preferred its four review petitions in
the month of November 2019, after Jus -
tice Madan B Lokur’s retirement, while
Vedanta Limited preferred its four review
petitions in the month of August 2020,
right after Justice Deepak Gupta’s retire-
ment”. The Court (per Justice Chandra -
chud) “firmly disapproved” such practices
intended  to preserve the institutional
sanctity of the decision making of this
Court.3

It also, as noted, allowed Senior Advo -
cate AM Singhvi to withdraw a writ peti-
tion under Article 32, who wished to
move the High Court instead. But the
Court expressed its displeasure: “You
cannot have different strategies like
this—that you seek review here on some
grounds and file a different writ petition
before the High Court, followed by an
SLP, for other issues. Once the judgment
of our court resolved the controversy, all
grounds ought to have been raised at one
place. If not, you are concluded now. You
cannot have two bites in the cherry. This

is an abuse of the process of the law. It
cannot be open to you to come again. You
had argued the review here; you cannot
bite the cherry here and there.” (emphasis
added)

The observations of the Bench, so
far quoted, are not a part of the law as
dec lared by the SC under Article 141 of
the Constitution, but remain an impor-
tant aspect of the conversation between
the court and counsel. There is also no
way to establish the veracity of what is
thus reported. One hopes that, eventually,
something will be done as a matter of
adjudicatory policy by providing greater
authenticated public access to these
conversations (perhaps in the  long
pending matter of televising  judicial pro-
ceedings). 

While senior advocates are expected
to legitimately defend their clients and
their rights and interests, they are also
supposed to conduct themselves as offi-
cers of the Court. They certainly are not
expected to conduct themselves in mani-
fest violation of the Supreme Court rules.
If a specified rule or a time limit is not in
the best interests of justice, the Supreme
Court Bar Association, the Bar Council of
India and even acknowledged veteran
and eminent leaders of the Bar may pro -
perly suggest a revision to the CJI. But a
delay of the magnitude which led the SC
to dismiss the review is clearly impermis-
sible, either in the interests of justice or
of “development”.
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The SC Bench of (from left) Justices DY Chandrachud, Vikram Nath and Hima Kohli dismissed a plea against
the November 2019 decision of the Bombay High Court which negatived the demand that the state declare as

per the amended Mines and Mineral Development and Regulation Act 2015 the lease valid for 50 years. 

Column/ Goa Foundation Case                           Prof Upendra Baxi

Arresting Environmental
Degradation, Promoting 

Internal Reform

14 September 27, 2021

Article 32 is a fundamental right and it is the apex court’s duty to protect it. This was seen in the Goa
Foundation case where the Court pulled up the state for backing large mining entities in renewal of leases

ELATIONS between the
Bench and the Bar, at
least in the common law
adversarial system, are
always strained by the
dynamics of operation of

the “winner-takes-it-all” principle. Each
side has a will to win, but in the final
result, only one can succeed and other
must lose. This has many consequences
for the legal system, which I have narrat-
ed as early as 1982 in my Crisis of the
Indian Legal System1.  Yet it seems to be

the constitutional fate (or the duty, at
least as conceived to be in the best inter-
est of the client) of each generation of
lawyers and litigants to carry forward the
crisis across generations. The excellence
of the Bar is, it seems, judged by the abil-
ity to aggravate rather than ameliorate
the structural crisis of law.

A most recent illustration of this ten-
dency is provided by the continuing Goa
Foundation cases. A Supreme Court (SC)
Bench (Justices DY Chandrachud, Vik -
ram Nath and Hima Kohli (on Septem -

ber 7, 2021) dismissed a special leave
petition against the November 2019
decision of the Bombay High Court. The
High Court negatived the demand that
the State declare as per the amended
Mines and Mineral Development and
Regulation Act 2015, the lease valid for
50 years (from 1987 to 2037).  The SC

- it ep tirw a nwardhtiw sa dessimsid osla
tion under Article 32 by another mining
leaseholder.

It sharply asked: “If the state wants to
- orp eud eht si yhw ,eunever esimixam

R

MAXIMISE REVENUE: The SC told SG Tushar Mehta to advise the Goa government to follow competitive bidding in handing out mining leases



“fresh mining leases or other renewals
and fresh environmental clearances”.

If this is the case (I offer here only a
provisional “if ” comment because I have
no access to the arguments or the paper
book in the case), it is quite clear that
under the SC decisions and directions,
there is clearly no future for any legisla-
tive or judicial action in this matter. Why
then move the High Court at all?

To conclude this rather “technical”
discourse (frankly not all judicial
discourse is so!), the growing ten-

dency to regard Article 32 primarily as a
matter of public policy needs to be arres -
ted. It is declared as a fundamental right
by the Constitution and the Supreme
Court’s duty is to protect the rights dec -
lared in that Part, if violated. In Hohfel -
dian terms, this is a rights-duty jural
relation, not a matter of mere judicial
discretion.4 Article 226 does not bind
High Courts to protect fundamental
rights though it may; their jurisdiction is
for both—the rights as well as “for any
other purpose”.

Once lawyers and litigants make a
conscious decision to proceed under
Article 32, the SC is obligated to decide
on the merits on the dispute before it.
There is no room in a deliberate decision
to litigate any question of “withdrawal”
by the counsel. Moreover, the SC itself
has held that fundamental right may not
be subject to “waiver’’.5 There is no scope
for any confusion between Article 21 and
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However, the SC permitted with-
drawal of the petition as dismissed with
the remark: “Vedanta had come under
Ar ticle 136. The petitioner here has had
no such opportunity. We are only allow-
ing the withdrawal because they say
they want to take recourse to other pro-
ceedings. No liberty to this effect is
being granted. Also, we are expressing
no opinion on merits or on maintain-
ability.” But in adding that “all con-
tentions and ob jec  tions are left open”,
Justice Chandra chud is also said to
have observed: “We are thinking from
the infrastructural point also, why
should this Court unnecessarily apply
its mind to this matter all over again?
The High Courts are robust institutions
and are capable of interpreting the
judgment in Goa Foundation.”

There is no doubt that the High
Courts are, indeed, “robust institutions”
with a capacity to interpret the SC judge-
ment and orders. But as a robust institu-
tion, the Goa High Court had considered
the plea “that the decision of the Hon'ble
Supreme Court in the case of - nuoF aoG
dation II is per incuriam” and/or “sub
silentio” and therefore, not binding on
the state government. But the issue of
per incuriam was not “pressed” and  the
related issue of sub silentio was dis-
missed because, among other things, the
matter was under review by the SC. But
it is quite clear that the High Court
found nothing in these charges as the
controlling precedent applied only to the

Article 136 petitions; the latter remain
discretionary and subject to adjudicatory
policy. Tightening the interpretive belt is
the surest safeguard of the discharge of
constitutional judicial duty and the only
possible interpretation of judicial oath
under Schedule 111 of the Constitution.

The Roman poet Juvenal in Satire VI,
lines 347–348, uttered a famous ques-
tion: Quis custodiet ipsos custodes? (ren-
dered in English as “Who watches the
Watchman?”). The only, and the best,
answer is: “The Watchmen, of course!”
But should they fail and falter, it be -
comes the duty of law academics to hold
a mirror to our exalted Justices.

The Goa Foundation 11 offers a foun-
dational discourse on just sustainabilities
(attuned to the Directive Principles of
State Policy) which seeks to arrest envi-
ronmental degradation and destruction
in the name of “development”. At the
same time, it also paves ways for internal
adjudicative reforms addressed to some
entrenched yet wanton court craft 
practices.

—The author is an internationally-
renowned law scholar, an acclaimed

teacher and a well-known writer

1Delhi, Vikas Publishing House.
2Known as Goa Foundation 11, the fuller
citation of this crucial decision is: The
Goa Foundation v M/S Sesa Sterlite Ltd.
(Decided on 7 February, 2018, per Jus -
tice Madan B. Lokur and Deepak
Gupta). The judicial discourse begins
with the quoted words.
3See, Vedanta Ltd. (Formerly known as
Sesa Goa Ltd.) v Goa Foundation, with
Review Petition (Civil) Diary No. 18438
of 2020 in Writ Petition (Civil) No. 720
of 2015 Vedanta Ltd…. v Mr Sudip N
Tamankar & Ors. , LL 2021 SC 307. 
4See Upendra Baxi, “Right to constitu-
tional remedies is the Constitution’s
soul…”. The Indian Express, November
27, 2020.
5See Upendra Baxi, “The Doctrine
of Waiver of Rights: Fundamental Rights
as Absolute Duties?”: rsrr.in/2021/01/17/
waiver-of-fundamental-rights (2021).

The SC noted
that the

impression
that was being

given off was
that the

government
wanted the

renewal of the
leases of

large mining
entities.  
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Column/ Tribunals                          Justice Kamaljit Singh Garewal 

UDGES use pens, not harsh
words, unless to drive home a
point to an unrepentant, obsti-
nate, unresponsive and defiant
executive. The chief justice of
India has expressed his dis-

pleasure as 250 vacancies in various tri-
bunals have made them dysfunctional as
judicial bodies. One need not go into the
gross inefficiency and incompetence of
the law department. It would suffice if
the background of the tribunal justice
system and its importance is presented
to readers.

Tribunals are for delivering justice to
the ordinary and not so ordinary citi-
zens who want answers to questions
they face in everyday life when confront-
ed with public authorities of different
shades and hues. Simple questions like
high water or electricity bills, lack of
street lights and civic amenities, insecu-
rity in their neighbourhood caused by
rising crime and poor public transport
are some of the mundane matters every-
one faces. There could be some compli-
cated questions about tax liability, com-
pensation for property acquired, protec-
tion of lands from environmental degra-
dation and myriad other legal issues.

On one side stands the citizen, and on
the other, the mighty, all-powerful State.

Justice seekers also face injustice in
the conduct of their business or during
the course of employment in the public
or private sector or in government
service. All that they require is a proper
hearing by the decision-makers and a
speaking order affecting their rights,
and at least one mandatory appeal to
bring matters to a close. This is the
fundamental requirement of adminis-
trative law, recognised the world over as
a standard practice, but we in India are
reluctant to give our citizens their due

Pushed into the
Quicksand

Tribunals are for delivering justice to the
ordinary and not so ordinary citizens who

want answers to questions they face in
everyday life when confronted with public

authorities of different shades and hues.

The reluctance of the executive to appoint judges to tribunals is
shocking and distressing. The executive should concentrate on
running the country instead of obstructing judicial matters and
disobeying the SC’s directions

J

Amitava Sen
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rights. Earlier, we were under a
colonial admi n istration, but after 1950,
we are under a Constitution which the
People of India gave to themselves.
But the mindset of the administration
is still colonial, even in the 75th year
of Independence.

Ordinary trials run at a slow pace,
in spite of clear-cut directions
in both the respective procedure

codes for day-to-day trials. Parties often
approach High Courts in appeals and
revisions for various types of relief. But
on the civil side, jurisdictions of civil

courts are specifically barred by law if
the matter is within the jurisdiction of a
particular tribunal. 

Therefore, citizens can take their
grievances only to the concerned tri-
bunals and wait a long time for a deci-
sion. Is their agony ever going to end?
Ultimately, justice seekers shall have to
take recourse to remedies under Articles
32, 136, 226 or 227 of the Constitution.
This puts a huge burden on our consti-
tutional courts. A private member’s bill
has been moved in the Rajya Sabha to
amend the Constitution to introduce
regional benches of the Supreme Court

for hearing only appeals.
This shall be a good way
forward to de congest the
jurisdiction of the
Supreme Court. Deve -
loping a strong adminis-
trative law system is ano -
ther way to ease the work
load before the apex court,
but administrative law has
got stuck in the quicksand
of bureaucratic delays in
filling vacant posts.

The Constitution 42nd

Amendment introduced
during the Emergency
brought into effect recom-
mendations of the Swaran
Singh Committee regard-
ing setting up of tribunals,
and Articles 323A (admi -
nistrative tribunals) and
323B (tribunals for
other matters) came into
existence. 

Since we don’t have a
systematic plan for admi -
nistrative tribunals and
have never understood
their importance and rele-
vance, an unusual provi-
sion was introduced. This
ousted the constitutional

jurisdiction of the Sup reme Court and
High Courts under Articles 32 and 226
on the specious ground that tribunals
were their substitutes. Thus began con-
stitutional jousting which has been
going on for 36 years. The Supreme
Court has been developing jurispru-
dence on subjects relating to adminis-
trative law as matters of constitutional
importance, telling the executive what
the law is, but judgments of the Court
have had no effect on the executive. The
list of these cases is endless. It is a great
pity because a lot of judicial time is
taken up with matters which would have
been otherwise dealt with and finally
disposed of by the concerned tribunal.

Administrative law is the branch of
law which deals with tribunals which
were created to provide answers, resolve
disputes and determine liabilities. In
other words, to deliver justice to the citi-
zens when they are cornered by some
executive authority or the other. All or
almost all cases before tribunals concern
some government department or the
other. Only occasionally are some pri-
vate individuals or organisations arrayed
as defendants.

All tribunals are constituted under
some statute. The persons who sit on
these tribunals are judges or lawyers or
persons with special expertise in the
subject matter of the tribunal. No one
can approach a tribunal unless there is
an administrative decision or order
which the party wishes to challenge
before the tribunal.

Tribunals were first introduced in
France by Emperor Napoleon Bonaparte
after the 1789 Revolution. Now, all civil
law countries have tribunals, but com-
mon law countries have been slow to
adopt the tribunal justice system. Inci -
dentally, some principles of civil law are
still in operation in Goa (derived from
Portugal) and Pondicherry (derived
from France).
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Tribunals were first introduced in France by Emperor Napoleon Bonaparte
(left). Now, all civil law countries have tribunals, but common law
countries have been slow to adopt the tribunal justice system. 
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British jurist Prof AV Dicey is said to
,dnal gnE nI“ :dekramer ylsuomaf evah

we know nothing about administrative
law and we wish to know nothing about
it.” On the contrary, Prof. FW Maitland
replied: “If you take up a modern vol-
ume of the reports of the Queen’s Bench
Division, you will find that about  half
of the cases reported have to do with
rules of administrative law.”

The common law/civil law dichoto-
my which existed in the late 19th
and early 20th century has blurred.
Civil law had given birth to administra-
tive law which has now been adopted
the world over. It’s very
unfortunate that Indian
administrators do not give
proper advice on running
the tribunals which are
constitutionally ordained
judicial tribunals.

By international stan-
dards of administrative
law, our constitutional law
is well-equipped to deliver
administrative justice, all
across the board. Our law
reports and commentaries
on constitutional law are
outstanding, and our
jurisprudence very well-
developed. The Supreme
Court has given all the
answers to difficult ques-
tions. It is the reluctance
of the executive to appoint judges to sit
on tribunals to make them start func-
tioning which is shocking, distressing
and disappointing. Whatever needs to
be said has been said in a long line of
cases; it is now time for quick and deci-
sive action by the executive. 

As this writer has experience of
sitting on UN Appeals Tribunal,
it may be of some interest for

readers to know how and why it was set
up. Till 2008, there was no system of
administrative justice for the UN staff
about their em ployment related matters
such as promotion, denial of pension
and other allowances, wrongful dis-

United Nations enjoys complete
immunity from judicial process of any
national jurisdiction, the indicted per-
sons had no court to turn to for relief
to challenge the findings. This was
when the UN General Assembly
realised the need for delivering justice
to their staff.

To achieve this end, a Redesign
Panel recommended a first instance
full-time UN Disputes Tribunal and a
part-time UN Appeals Tribunal, both to
function under their own statutes
passed by the General Assembly and to
be manned by internationally recruited

judges selected by a
newly created In ternal
Justice Council. And
finally, the judges for the
two tribunals were elect-
ed by the General
Assembly, where mem-
ber states cast their
votes. It was ensured
that a certain amount of
gender balance was
maintained and geo-
graphic diversity
respected.

There is still time to
retrieve the situation
and restore a proper bal-
ance between the judici-
ary and the executive if
the latter realises that
tribunals are a part of

our judicial architecture. It is not the
job of the executive to select judges, but
simply to issue appointment orders
after the selections have been made and
provide court rooms and infrastructure
to the tribunals for their effective func-
tioning. The executive must step down
from its ivory tower and concentrate on
the task of running this vast country
instead of dabbling in judicial matters
about which it has neither knowledge
nor experience.

—The writer is former judge, Punjab
& Haryana High Court, Chandigarh

and former judge, United Nations
Appeals Tribunal, New York

missal, unfair rejection for a post, etc.
From the time of inception of the

United Nations in 1945, employment
related issues of UN staff members
were subjected to a peer review body.
This was known as the UN Adminis -
trative Tribunal, but it could only make
non-binding recommendations. The
first president of this body was not a
judge at all, but a diplomat and an
Indian prince, Maharaja Sir Digvijay -
sinhji, Jam Saheb of Nawanagar. He
had a distinguished career in the British
Army, rose to be major-general, re -
mained Chairman of the Chamber of

Princes and a member of the Imperial
War Cabinet. Jam Saheb was also one
of our greatest philanthropists. From
1942-46, he took care of about 1,000
Polish children, orphaned by the war,
sheltered and educated them until the
war was over and then arranged for
them to be sent to various countries 
for adoption.

As UN agencies and programmes
grew in number and the staff expanded,
the administrative issues became com-
plicated. The clamour for a system of
justice manned by judges grew. In
2004, some members of the UN staff
were indicted for corruption in the
oil-for-food scam in Iraq. As the

All tribunals are constituted under some statute. The Chief Justice of
India, NV Ramana, has expressed his displeasure as 250 vacancies in

various tribunals have made them dysfunctional as judicial bodies.

Column/ Tribunals/ Justice Kamaljit Singh Garewal   
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The e-courts experiment seems to be on track but it is still a work in progress
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ICTOR Hugo said that no
power on earth can stop
an idea whose time has
come. Thirty years ago in
1991, the then finance
minister of India, Dr

Manmohan Singh, introduced the
reforms bill and quoted Hugo in
Parliament. That pro cess helped India
begin a new economic voyage. The 30th

anniversary of the 1991 reforms merits
revisiting. It disassembled a dysfunction-
al structure of powers, which hobbled
the private sector and
left the economy lacking in trade and

Thirty years after Dr Manmohan Singh’s Big Bang reforms, one major
criticism has been that it has broadened the gulf between the rich
and the poor. The pandemic has also raised worries over the health
infrastructure and the future of education. What is needed to get the
economy back on track?

V

Opinion/ Economic Reforms 1991                         Shivanand Pandit

investment.
One of the primary objectives of the

government then led by PV Narasimha
Rao was to launch a strong policy of
trade liberalisation. Within a month of
its formation, Dr Singh announced that
the government had launched modifica-
tions in the export-import policy, with an
intention of reducing import licensing,
energetic export promotion and ideal
import compression during his maiden
Budget presentation on July 24, 1991.
That laid the foundation of India’s trade
and investment liberalisation plan.
Up holding the government’s plan to
adopt an open-door strategy, he said that
the time had come to expose Indian
industry to competition from overseas in
a phased manner.

Three decades ago, India was under
the huge pressure of double-digit infla-
tion. To make the scenario worse, the
gross fiscal deficit rose above 7.5 percent
of the GDP, internal debt was around 54
percent of the GDP and foreign currency
reserves were barely sufficient to cover
around 15 days of import bills. Thus,
there was no other option for the finance
minister than to embark on important

gnol a rof gnidnep erew taht smrof er
period of time. However, as is always the
case in India, everyone was not sure of
the success of the reforms and did not
welcome the change, leading to acute
political conflict. The reforms were
rejected by both the Left and the Right.
The Left was scared these would damage
the poor and lead to needless imports.
The Right was scared because foreign
investors would take over the economy.

Actually, both worries were uncalled
for. Although the outcomes of the
reforms were gradual and advantages
were delayed, by the first decade of the
21st century, India started to be seen as
one of the quickest developing markets.
Liberalisation began with a booster dose
of devaluation and was followed by stra -
tegies which were termed as LPG (Lib -

- ab olG dna noitasitavirP ,noitasilare
lisation) reforms. By 2021, India’s GDP
has grown up to $2.78 trillion compared
to $512.92 billion in 1991. Moreover, the
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Reforms 
and Results

MAJOR POLICY INITIATIVE
The then PM Narasimha Rao (left) backed his
FM Dr Manmohan Singh to kickstart the
liberalisation process in 1991

average yearly growth rate of the GDP is
around 6.25 percent against 4.18 for the
previous years.

The Government of India comm -
enced the trade liberalisation journey by
reducing tariffs steeply. India’s simple
average of import tariffs decreased from
around 82 percent in 1990 to 56 percent
in 1992. Its trade-weighted tariffs fell
from nearly 50 percent to 28 percent.
The tax reforms committee, controlled
by Raja Chelliah and founded in 1991 to
design a work plan for decreasing import
tariffs, suggested that the trade-weighted
import tariffs should be cut to 25 percent
by 1995-96, from almost 50 percent in
1990. This was consistent with the target
of the World Bank. Remarkably, the gov-
ernment moved outside this objective, by
lessening average trade weighted tariffs
to 23.6 percent in 1996, making a simple
average of tariffs 38.7 percent.

India’s trade liberalisation journey
was never a pleasure trip as tariffs could
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By 2021, India’s GDP has grown up to
$2.78 trillion compared to $512.92 bil-
lion in 1991. The average yearly growth
rate of the GDP is around 6.25 percent
against 4.18 for the previous years.

Forced by the devaluation of the rupee in
1991 and additional depreciation in sub-
sequent years, exports have enlarged
from $17.96 billion in 1990 to $324.43
billion in 2019.

not be decreased for many vital manu-
facturing industries, such as automo-
biles, and, of course, agriculture. How -
ever, the United Front government took
a significant decision towards lessening
tariffs by signing onto the Information
Technology Agreement of the World
Trade Organization and assenting to
remove tariffs on a variety of electronic
goods from the turn of the millennium.
Furthermore, the development rates,
post-reforms, have been less unpre-
dictable than earlier years due to an
upsurge in the segment of other services

over the unreliable agricultural sector.
The coefficient of variation in the yearly
growth rates of GDP has dropped from
80 percent during 1961-1990 to 30 per-
cent in 1991-2020. Besides, inflation and
government deficits have also turned
promising. The average yearly rates of
inflation in the post-reform era were
considerably lower at about 5 percent
and the gross fiscal deficit lower than
4.80 percent of GDP.

The reforms made a noteworthy
influence on external trade too.
India’s trade openness enhanced

from an insubstantial 13 percent in
1990-91 to 42 percent in 2020. Forced
by the devaluation of the rupee in 1991
and additional depreciation in subse-
quent years, exports have enlarged

The net FDI inflows increased from
$236.69 million in 1991 to $50.61

billion in 2020. Many foreign players
entered India and domestic players

gained from intense market competition.
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from $17.96 billion in 1990 to $324.43
billion in 2019. Reduction in the unnec-
essary regulations and removal of “li -
cense raj” heightened foreign direct
investment (FDI). The net FDI inflows
increased from $236.69 million in 1991
to $50.61 billion in 2020. Numerous for-
eign players entered India and domestic
players gained from vigorous market
competition. Additionally, there has been
substantial progress in forex reserves,
which are now adequate to shield 15
months’ imports.

The liberalisation move was not free
from the risks of external tremors. In
1997, India had to face the first challenge
from its East Asian neighbours. Later,
the global economy was struck by the
dot-com bust and the third challenge
came in the shape of the international
financial crisis in 2008. Due to sane eco-
nomic strategies and systematic financial
markets, the Indian economy managed
to fight and recover from all these disas-
ters rapidly. Importantly, the reforms
have significantly influenced India’s so -
cio-economic structure. From around 45
percent of the population below the na -
tional poverty line in 1994, the rates have

decreased to around 7 percent in 2021.
Literacy rates, gross enrollments ratio
and life expectancy, etc also im proved
drastically. Nonetheless, the chief blame
about the reforms has been that it has
broadened the gulf between the rich and
the poor. As per World Bank estimates in
the Gini index, the measure of income
ineq ua lity has worsened from 31.7 in
1993 to 35.7 in 2011. A main cause for
in crea sing inequality is the heterogeneity
of our population, leading to problems
over tweaking the reform process.

After its encouragement of trade
liberalisation three decades ago,
India still remains an unwilling

liberaliser. The main reason is that
Indian business units exhibited a low
level of eagerness to compete in the glob-
al market. Considering this scenario, the
government needs to act urgently to
avoid coming disasters. While the pan-
demic has been a mega setback, the
economy was already indicating signals
of failing development before Covid-19.
This warrants involvement of the ruling
party to tackle the difficulties of unem-
ployment, poverty, and serious social

concerns. The pandemic has also raised
worries over the present health infra-
structure and the future of education.
The government must make greater
investments in these segments. It is time
to introspect and ponder. 

The road ahead is scarier than during
the 1991 economic crisis and the govern-
ment would need to readjust its prima-
cies to guarantee a healthy life for all
Indians. Due to the deadly virus, many
key social sectors, such as health and
education, have trailed behind and not
kept up with the economic development.
The economic liberalisation process in
1991 was activated by an economic disas-
ter that challenged our nation. It was not
restricted to crisis management exclu-
sively and the structure of the reforms
was erected on the wish to flourish, trust
in our abilities, and the confidence to
surrender control of the economy by the
government. The present and future gov-
ernments should understand this.

Although Dr Singh upheld the neces-
sity to augment the efficacy and global
attractiveness of industrial manufactur-
ing of domestic business firms, succeed-
ing governments did not give this full-
hearted support which was very funda-
mental to realise the goals. Under Singh’s
prime ministership, an attempt was
made to improve the gloomy condition
of India’s manufacturing sector. How -
ever, during the period since, consolidat-
ing the strengths of the manufacturing
segment has not got the anticipated
booster dose. 

The 1991 reforms assisted the econo-
my to come out of a dangerous crisis and
then blossom. The time has come to con-
figure a reform schedule that will not
just bring GDP back to satisfactory lev-
els, but also guarantee progress rates
more than it had when it moved into the
pandemic. Three decades later, as a na -
tion, we must recall Robert Frost’s poem:
“I have promises to keep, And miles to
go before I sleep……”

—The writer is a financial and tax
specialist, author and public speaker

based in Margao, Goa

While the pandemic has been a mega setback, the economy was already indicating
signals of failing development before Covid-19. The pandemic has also raised worries

over the present health infrastructure (above) and the future of education. 

Opinion/ Economic Reforms 1991/ Shivanand Pandit



My Space/ Appointment of Lawyers as Judges                           Lokendra Malik

NDER the Indian constitu-
tional scheme and practice
relating to judicial appoint-
ments to the Supreme
Court, the President of
India appoints judges to

the Supreme Court in consultation with
a collegium headed by the chief justice of
India (CJI) under Article 124(2) of the
Constitution. The CJI initiates the pro-
posal to appoint a judge to the Supreme
Court and presents the same before a
collegium consisting of himself and four
of the senior-most judges of the Court
for their consideration. If the collegium
approves the proposal unanimously, the
president is bound to appoint the recom-
mended person as a judge to the apex
court. However, on the advice of the cen-
tral government, the president may re -
turn the recommendation to the col-
legium for its reconsideration by men-
tioning specific reasons justifying the
non-appointment of a person as a judge.
But if the collegium reiterates its deci-
sion for appointing a person as a judge,
the president will have no choice but
to implement the collegium’s decision
accordingly.

Now, after the Second, Third, and
Fourth Judges’ cases decided by the apex
court, this is a well-settled position that
reflects the primacy of the judiciary in
making appointments of judges to the
Supreme Court and High Courts. The
existing system leaves limited space for
the central government.

Clause (3) of Article 124 of the Cons -
titution prescribes the qualifications of a

person who is eligible to become a judge
of the Supreme Court. There are three
sources of appointments—(1) a person
must have been for at least five years a
judge of a High Court in India, or (2) an
advocate of ten years’ standing, or (3)
must be, in the opinion of the president,
a distinguished jurist. However, the pres-
ident has not made any appointment of a
judge from the last category till date.

Mostly, either the judges or the chief jus-
tices of High Courts reach the Supreme
Court based on the seniority and merit
norms. Although there is no hard and
fast rule of seniority-based appoint-
ments, the Supreme Court collegium
keeps it in mind while selecting the
judges to the apex court. 

In the Presidential Reference, 1999,
this is what the Supreme Court said

From Bar to Bench
Only nine lawyers have become judges since the establishment of the Supreme Court. The practice
to appoint lawyers as judges to the top court provides distinguished lawyers an opportunity to serve
on the apex bench that decides the legal destiny of the people
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U

NEED OF THE HOUR
Appointing lawyers as judges to the SC is
good should be continued in future as well

Justices Shelat, Grover, and Hegde who
had delivered the Kesavananda Bharati
judgment against the government and
appointed Justice AN Ray to the office of
the chief justice of India. Constitutional
pundits call it the first judicial superses-
sion. She also superseded Justice HR
Khanna in 1977 for delivering a dissent-
ing judgment in the infamous ADM
Jabalpur case and appointed Justice
MH Beg as the chief justice of India.
This is the second judicial supersession.
The legal community had criticised
these vocally.

In 1971, SC Roy was the second
lawyer who reached the Supreme Court
directly from the Calcutta High Court
bar. However, he served the Supreme
Court just for four months. Justice
Kuldip Singh was appointed as a judge
to the Supreme Court directly from the
bar of the High Court of Punjab and
Haryana in 1988. Before his appoint-
ment to the apex court, he had been the
advocate general of Punjab and also the
additional solicitor general of India. He
was the part of the bench that delivered
the judgment in the Second Judges’ case
in 1993. Because of his landmark judg-
ments on environmental issues, he was
popularly known as the “green judge”.

Santosh Hegde became the fourth
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about this issue: “Strong cogent reasons
do not have to be recorded as justifica-
tion for a departure from the order of
seniority, in respect of each senior judge
who has been passed over. What has to
be recorded is the positive reason for the
recommendation.” These observations
empower the Supreme Court collegium
to relax the seniority norms in making
recommendations for the appointment
of judges to the apex court.

Notably, only nine lawyers have
become judges of the Supreme
Court directly ever since the

establishment of the Supreme Court. In
1964, SM Sikri was appointed a judge to
Supreme Court directly from the bar.
Before his appointment, he had been the
advocate general of Punjab for 13 years.
He had presided over the 13-judge Cons -
titution Bench in the famous - avaseK
nanda Bharati case in 1973. In that case,
he had delivered the majority judgment
declaring the basic structure doctrine by
a majority of 7 to 6. He was a courageous
judge who never compromised with the
dignity, independence and collective
authority of the judiciary. 

Just after his retirement, the then
Prime Minister Indira Gandhi supersed-
ed the three senior-most judges, namely

RF Nariman’s appointment as a judge in
the SC came after 15 years of there being

no “bar judges”. He retired last month
from the SC. Before being elevated, he

practised in the Bombay HC and the SC.

Santosh Hegde is the fourth advocate
to become a judge of the SC in 1999.

Before his elevation to the top court, he
had been advocate general of Karnataka
and additional solicitor general of India.

UU Lalit was appointed to the SC from the
bar. He was a leading criminal lawyer in

the SC and had appeared in several lead-
ing cases in the Court. As per convention,

he is likely to become the CJI next year. 
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advocate to become a judge of the Sup -
reme Court in 1999. Before his elevation
to the apex court, he had been advocate
general of Karnataka and additional
solicitor general of India. Since then, no
lawyer was appointed as a judge directly
to the apex court for 15 years. 

In 2014, the then CJI RM Lodha-led
Supreme Court collegium recommended
the names of two lawyers Gopal Subra -
maniam and Rohinton Fali Nariman
for Supreme Court judgeship. Both had
been solicitor generals of India. The
centre cleared Nariman’s name but not
Subramaniam. Justice Nariman retired
from the Supreme Court, last month.
He is well-known for his courageous
voice and a man of principles.

In 2014, UU Lalit was appointed to
the Supreme Court directly from the bar.
He was a leading criminal lawyer in the
Supreme Court and appeared in several
leading cases in the court. He is likely to
become the CJI next year as per the sen-
iority convention. 

Justice L Nageswara Rao also came
to the Supreme Court from the bar di -
rectly in 2016. Before his elevation, he
had been the additional solicitor general
of India for two terms. He had appeared
in several leading cases in the Supreme
Court.

In 2018, the president appointed
Justice Indu Malhotra as a judge for the
Supreme Court directly from the bar.
She is the first woman lawyer who was
elevated to the apex court directly. She
retired from the top court in March this
year. Before she was appointed as a
judge, she used to practice in the Sup -
reme Court. 

Recently, the president appointed
Justice PS Narasimha as a Supreme
Court judge directly from the bar. Before
his appointment, he had served as the
additional solicitor general of India and
appeared in many landmark cases in the
Supreme Court. If the line of seniority of
judges in the apex court remains undis-
turbed, he is likely to become the chief
justice of India in 2027.

Given the above discussion, the
practice to appoint lawyers as
judges to the Supreme Court is

good and it should be continued in the
future as well. It boosts the confidence
of the bar in the judiciary and provides
the lawyers a great opportunity to serve
the nation on the apex court bench that
decides the legal destiny of the people.

There should be an understanding in
the collegium to always recommend the
names of lawyers given the level of va -

can cies in the apex court. It is necessary
to promote diversity on the bench.
The Supreme Court needs a diverse
bench. The time has also come when
the Supreme Court should also have
a judge from the category of distin-
guished jurists. 

Let me conclude with these thought-
ful words of the eminent constitutional
law scholar Professor MP Singh: “A
heavy responsibility lies upon the judges
to demonstrate that even though they
are self-appointed, they represent their
society and that they are not a closed
group of people perpetuating their own
rule. They must discharge that responsi-
bility with broadmindedness, sagacity,
and foresight and must encourage and
invite suggestions for the appointment
of judges from different sources, includ-
ing the executive, the bar, and the legal
luminaries. Now it primarily lies on
them to create and establish a judiciary
which is not only independent of the
executive and the legislature but which
is also competent to perform the unfin-
ished task of social revolution-not mere-
ly reform-which the Constitution mak-
ers had envisaged for it.”

—The writer is advocate Supreme
Court of India

My Space/ Appointment of Lawyers as Judges/ Lokendra Malik

In 2018, Indu Malhotra was appointed as
a judge for the SC directly from the bar.

She is the first woman lawyer to be elevat-
ed to the apex court directly. She retired

from the apex court in March this year.

Justice L Nageswara Rao also came to
the SC directly from the bar. Before his

elevation, he had been the additional
solicitor general of India and appeared in

several leading cases in the SC.

PS Narasimha is the ninth lawyer to get
direct appointment as SC judge. Before

his elevation, he had served as additional
solicitor general of India. As per conven-
tion, he is likely to become CJI in 2027. 

  

NDIA EGAL L STORIES THAT COUNT

  I July 6,  2020

The apex court has so far heard more than 7,000 cases during the three-month 
lockdown—far more than other top courts in the world—official figures show. 
The e-courts experiment seems to be on track but it is still a work in progress
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HE National Crime Re -
cords Bureau’s latest data
for 2020 is worrisome in
many respects. As com-
pared to last year, there
has been an increase of 28

percent in the total cases of crimes in
the country. The number of cases regis-
tered under the SC/ST sections has also

increased last year. Uttar Pradesh tops
the list in crimes against women. One
rape happens every 16 minutes in India.
At one level, the figures are an indict-
ment of the police force of the country.
It is not a question of whether the
police are in need of an overhaul. The
question is how and how soon.

It has been a long drawn battle for

Roadblocks and Solutions   t

Despite a slew of police reform commission reports and the Supreme Court
directions, change is yet to come among officers and men in the police force across

the country. APN news channel conducted an in-depth discussion on the issue of
police reforms on its special show India Legal. The show was moderated by the

channel’s Editor-in-Chief Rajshri Rai. A summary of the discussions: 
By Sanjay Raman Sinha

TCRUCIAL LESSONS
(Above) Editor-in-Chief,

APN, Rajshri Rai (far right)
eliciting the views of the

panellists on the status of
police reforms in India

Spotlight/ India Legal Show 
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lines for the police force. The Court also
had wanted that the director general of
police be appointed through a merit-
based, trans  parent process, and secures
a minimum tenure of two years. That a
person appointed as director general of
police should continue to hold the post
for a reasonable period beyond the date
of superannuation.

“The directions also had asked for a
fixed two-year term for senior officials
like the director general of police and
the superintendent of police. The Court
had directed to separate the functions
of probe and maintaining law and
order. It had also directed setting up of
a Police Establishment Board to decide
and make recommendations on trans-
fers, postings, promotions and other
service-related matters of police officers
of and below the rank of the deputy su -
per intendent of police. Police Estab -
lishment Board would have to give rec-

ommendations for transfer and posting
of personnel. There was also a com-
plaint authority for state and district
level, so that accountability for misdeed
can be fixed and action taken.

“These were some basic recommen-
dations. We expected the system to
improve and the grievances of the peo-
ple against the police be reduced. But
states resorted to their usual tricks to
avoid Supreme Court directions. The
Court had said that the directions will
be binding till the states make laws of
their own, and the states found ways to
evade monitoring. They made laws to
avoid court monitoring. Till now, eight-
een states have made laws, all against
the letter and spirit of the directions of
the Court.

“In May 2008, two years after the
directions were issued, the Supreme
Court had appointed Justice KT Tho -
mas as the head of the three-member
monitoring committee which would
keep a tab on implementation of its
directions on police reforms. After two
years of assessing the situation, the
Justice Thomas committee expressed
‘dismay over the total indifference to
the issue of reforms in the functioning
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  to Police Reforms
police reforms. Almost two decades of
prolonged legal combat has yielded
very little. Despite the formation of
umpteen commissions and committees,
we as a nation are still seeking a solu-
tion to regulate and reform the work-
ings of the police force. Starting with
the Kerala Police Reorganisation Com -
mittee of 1949, a series of police reform
committees have been commissioned.
The philosophy undergirding these
reform proposals were that political
interference can create mutual vested
interests between the khaki and the
khadi, and it is better to delink the
two. It also held that providing police
to function in an independent space
can improve its workings.

But the path leading to good inten-
tions is not always easy. State govern-
ments found it convenient to go slow
on the reform proposals and retain
control of the reins of the police force.
It was in 2006 when the Supreme
Court passed its landmark Prakash
Singh proposals. It was thought to be
the panacea of all ills besetting the
police but sadly state governments
chose to ignore or evade the directions.
This, of course, is a sad comment on
the political class. 

The lack of will and courage has
pushed Prakash Singh, former
director general of police, Uttar

Pradesh, into action again. The veteran
former police chief has filed an applica-
tion in the Supreme Court. Singh put
the problem in context. He said: “The
Supreme Court had given seven direc-
tions with regards to police reforms. It
had asked for the constitution of a
State Security Commission to ensure
that the state government does not
exercise unwarranted influence or pres-
sure on the police. The Commission
was also to ensure broad policy guide-

Prakash Singh, former DGP,  UP, and a key architect of police reforms, said
that states are not initiating tough steps, which is the need of the hour, and

the political class has developed vested interests to main the status quo.
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of police being exhibited by the states.’ 
“Several committees have been

formed during the interim period. Even
- mi eht derotinom sah truoC emerpuS

eht dna ,snoitcerid fo noitatnem elp
results are not encouraging. In this con-
text, we have filed an application at the
Supreme Court for urgent hearing of
the case.”

The apex court may take note of the
application. But there are fears that the
same fate may befall on it as what hap-
pened to other pleas, petitions and
directions. In that case, the recalcitrant
stand of the states can throw up a chal-
lenge for the judiciary. Can it resort to
contempt proceedings against the state?

Prakash Singh knows better. He
said: “From 2006 to 2008, in two years,
I have moved five contempt petitions
against the most defiant and deviant of
states. I had expected notices to be iss -
ued to state home secretaries, the DGPs
but sadly the Supreme Court didn’t
issue notices.’’

Justice Bhanwar Singh, former judge
of the Allahabad High Court opined:
“There is option for contempt proceed-
ings. Whoever is responsible for not

carrying out the directions, contempt
action may be initiated against them.
But in a democratic set-up, contempt
action against bureaucracy is not good.
So the Court insists that the police
takes and follows its directions. The
fact is that no government wants to
make police independent of it and
lessen its grip on it. The people in 

-drocca krow ot ecilop eht tnaw rew op
ing to their directions, to serve the
political will. That is why we find so
much interference in filing of FIR in
sensitive cases. However, the people
want efficient and responsive police
force. But for the police to operate at
its optimum, better infrastructure,
modern arms, more manpower and
proper trai ning is needed. Establish -
ment Boards should be in place, differ-
ent police personnel should be allocated
for probe and law and order work. All
this is recommended by the Court but is
not happening. Reforms, especially
making the police force independently
active don’t suit the political masters.
The states are unwilling to give up their
hold on the police force.”

Recently, while granting protection

from arrest to the suspended director of
Chhattisgarh police academy against
whom two criminal cases of sedition
and amassing of disproportionate assets
have been filed by the state government,
Chief Justice of India NV Ramana had
said: “When a political party is in po -
wer, police officials take the side of the
particular (ruling) party. Then when
another new party comes into power,
the government initiates action against
the police officials. This needs to be
stopped,” This is the ground reality
which the Court was forced to take cog-
nisance of, but can it issue contempt
notices for not following its directions?
That would be too much.

Prakash Singh conceded the point:
“I concur with CJI Ramana when he
points to politicisation of the police
force. But we also have to take in con-
sideration that the Supreme Court has
penal powers and it needs to be used
when directions are ignored.’’

The Supreme Court had said that
police reforms have to be moni-
tored. To avoid this, states have

been passing token laws to avoid moni-
toring. Clearly, the centre can pass laws
concerning two or more states if all the
concerned states are willing. But how
to bring the states to the table if the
political will is lacking?

GK Pillai, former home secretary
with Government of India, said: “Police
and law and order are state subjects.
Central government can give direc-
tions, however, implementation is up to
the states. If a notice is sent to the state
home secretary and the director gener-
al of police for non compliance of
directions then it will act as a deterrent
for all others. All states will toe the
line. But we can’t blame states alone
for the state of things. In Delhi, the
centre couldn’t make the Model Delhi
Police Act which would have served as
a model for all the states.”

- puS ehT“ :dedda rawnahB ecitsuJ
reme Court can mete out punishment
but it can’t run governments. But a
matter of respect is also involved. The

Justice Bhanwar Singh, former judge of the Allahabad HC, opined that there
have been umpteen police commissions to look into the matter. He said that

the centre and state should not be in conflict but work in tandem. 
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to the resource crunch. Between fiscal
2011 and 2015, states spent 4.4 percent
of their budgeted expenditure on polic-
ing on average but this has reduced to 4
percent over the last four years, accord-
ing to PRS Legislative Research. 

GK Pillai added: “Funds for police
are regularly released by the centre. But
modernisation efforts have to come
from police and the states. However, if
policing has to improve then political
control on police force has to cease. FIR
in sensitive cases shouldn’t be regis-
tered on political command. This is just
one of the instances how polarisation
works. The government has to function
as per the rule of law. The DGP’s tenure
shouldn’t be tampered with. Long term
police reform agenda should be worked
on with. In this digital age, stress
should be on cyber security and cyber
policing. But as for the Supreme Court
guidelines, law and order is state sub-
ject and states should shoulder the
responsibility of reforms.”

Justice Bhanwar said: “There have
been umpteen police commissions to
look into the matter. The fact of the
matter is that the court can work up to
a point. Centre and state should not be
in conflict but work in tandem. Policies
should be formulated keeping ground
realities in mind.”

Prakash Singh looks at a wider solu-
tion. He said: “States are not initiating
tough steps, which is the need of the
hour. The political class has developed
vested interests to main the status quo.
What is needed is a people’s movement
to bring about change. Laws need to be
enacted and people’s representative,
the MPs and the MLAs should take
the lead.”

At a time when the government is
rooting for pan India laws and is advo-
cating “One Nation, One Ration Card”,
“One Nation, One Registry” and “One
Nation, One Election”, a singular police
law may solve the problem. Building
a broad consensus among the states 
and formulating a National Police Act
may refurbish the image of the men
in khaki.
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courts have pushed the envelope. Con -
tempt action was taken against Kalyan
Singh, the then chief minister of Uttar
Pradesh. The apex court had initiated
contempt proceedings against Singh
after it was found that structures were
being erected at the Ram Janmabhoomi
site. Singh was found guilty and the
court had sentenced him to a token
imprisonment of one day with a fine of
Rs 20,000. It was a one-off case. But if
repeatedly contempt proceedings are
used it will lower the respect of govern-
ment and also that of the judiciary. The
Supreme Court knows that its job is to
pass orders and not to run the govern-
ment. The government should also
accept the constitutional powers of the
apex court and follow its directions. The
government can make police reform
laws based on the reports of various
committees and the court can monitor
its implementation. There is a delicate
balance in democracy which shouldn’t
be disturbed. Laws should be made
then it will be easier for the courts to
pass directions.”

The home minister had recently
stated that more than police reforms, it

is reform in policing that is needed. But
reform in policing entails more man-
power, better infrastructure, modern
arms and updated training. Prakash
Singh said: “There are many things in
policing which the government should
pay attention to. The Supreme Court
has passed seven directions for states.
This is the heart of the problem. If the
directions are implemented properly all
things will be sorted out. Right now five
lakh policemen are needed, infrastruc-
ture has to be upgraded, and police
quarters are in shambles, they need to
be put in condition. Vehicles and com-
munications modes need to be looked
into. Labs are outdated, forensic reports
are delayed affecting judgements. Mo -
del police stations have been estab-
lished, but all police stations need to be
made up to mark.”

The police-public ratio is heavily
lopsided. There are only 144
police officers for every 100,000

citizens. The United Nations-recom-
mended ratio is 222. The vacancy rate
is almost 30 percent. Decreased spend-
ing on police in recent years is adding

GK Pillai, former home secretary with the government of India, said that the
DGP’s tenure shouldn’t be tampered with and work should begin on long

term police reforms, with stress on cyber security and cyber policing.  



Spotlight/ Legal Aid for Transporters

N a first in the country, the All
India Transporters Welfare Asso -
cia tion (AITWA) recently launched
the first on-road legal assistance
programme, “Lawyer on the Spot”
(LotS). It has tied up with legal

tech platform “Lawyered” for affiliation. 
The programme will provide round

the clock online legal help to commer-
cial vehicles, urgent local legal represen-
tation and education on basic rights and
procedures. To reduce the lag due to
accidents, thefts and seizures of com-
mercial vehicles by corrupt officials,
AITWA stated this programme. 

Mahendra Arya, president of
AITWA, stated: “Incidents can happen
to anyone, anywhere and at any time.

However, it is imperative to understand
that a majority of trucks get delayed due
to forced stoppages or corrupt officials.”
According to AITWA, any industrial
automobile in trouble can make a call to
the helpline and the drivers will be
linked with authorities on the location
of the incident, together with the police,
Regional Transport Office (RTO) and
taxation departments. The Association
encourages transporters to put up a

strong resistance against such practices.
Through LotS, AITWA strives to fight
corruption legally in the road transport
sector.

Loss of productivity due to forced
stoppages by authorities and external
agents potentially increases trip-cost by
40 percent and makes the industry lose
over $20 million annually. The sector,
which accounts for 10-20 percent of the
national budget, makes up a large share
of the economy. Corruption in the trans-
port sector impacts the economy. About
60 percent of forced road stoppages are
exercised by authorities like the RTO,
the police, forest and excise and the
weighing and measuring departments.
Corruption in transport projects can
account for as much as 5-20 percent of
transaction costs, according to the
World Bank.

Lucknow-based advocate Ashish
Jaiswal appreciated AITWA’s move in
providing instant legal representation to
assist transporters by imparting basic

On the Road Again
In order to reduce corruption and help commercial vehicles,
AITWA has started an online legal aid programme. Loss of
productivity due to forced stoppages by authorities increases
trip-cost by 40 percent
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I
Any industrial automobile in trouble can

call the helpline and the drivers will be
linked with authorities on the location of

the incident, together with the police,
RTO and taxation departments. 

AITWA

Kesarwani and Piyush Agarwal was
hearing a petition filed by one Vishal
Gupta for quashing an FIR dated Feb -
ruary 20, 2021, registered under Sec -
tions 420 and 188 IPC and Section 63
the Copyright Act under the police sta-
tion in Nadi Gaon, district Jalaun.
He further sought directions to the
respondents to not adopt any coercive
measure against the petitioners. The
petitioner was engaged in supply of
goods in the market.

In April 2018, the road and transport
ministry, headed by Nitin Gadkari,
issued a notification that a special com-
mercial license would no longer be
required for driving taxis, three-wheel-
ers, e-rickshaws and two-wheelers (food
delivery) as the government has allowed
commercial drivers in these categories
to use their personal driving license.
However, a commercial driving license
will remain mandatory for driving heavy
vehicles like truck and buses. 

The intent of the move was to pro-
vide employment opportunities and
remove corruption. Aspirants of com-
mercial licenses had to wait for at least a
year to acquire it. Gadkari has intro-
duced several measures to improve road
travel, which includes rapid expansion
of roads and doing away with archaic
laws. Development of this sector is of
paramount importance and accounts for
a significant part in the budget.

Since 2011, technology start-ups have
given people access to online software
that reduces or in some cases, eliminates
the need to consult a lawyer. It also con-
nects people with lawyers more effi-
ciently through online marketplaces and
lawyer-matching websites. The expo-
nential growth in the volume of docu-
ments (mostly email) that must be
reviewed for litigation cases has greatly
accelerated the adoption of technology
used in eDiscovery, with elements of
machine language, artificial intelligence
and cloud-based services being adopted
by law firms.

—By Shivam Sharma and India
Legal News Service
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education and procedures of a commer-
cial vehicle.

India’s anti-corruption laws are fair-
ly rigid. However, there has been grow-
ing public disappointment over corrup-
tion and its costs to the economy. Citi -
zens have demanded accountability
from their elected representatives.

Additional measures are being
taken to tackle corruption, not only in
the public sector, but in the private sec-
tor as well. Authorities have become
more aggressive in enforcing anti-cor-
ruption laws and targeted individuals
and corporations alike. There have
also been examples where the authori-
ties have discovered financial defaulters
who have escaped India to avoid
prosecution.

AITWA was established in 2000
and registered under the Socie -
ties Registration Act, 1860, for

the welfare of the road transport frater-
nity and to act as its delegate. It repre-
sents nearly 65 percent of the organised

- ni tI .aidnI ni ssenisub tropsnart daor
teracts with various other trade forums
such as CII, FICCI, Assocham, etc., to

In order to remove cor-
ruption, the Nitin Gad -
kari-led road and trans-
port ministry had noti-
fied that a special com-
mercial license would
no longer be required
for driving taxis, three-
wheelers, e-rickshaws
and two-wheelers. 

“Incidents can happen to anyone,
anywhere and at any time. However, it is
imperative to understand that a majority

of trucks get delayed due to forced
stoppages or corrupt officials.”

—Mahendra Arya, president, All India
Transporters Welfare Association

formulate the best systems and policies
for this sector. It has four zones and the
national office is in Delhi.

Matters between transporters and
the police reached such a crisis point
that on August 25, 2021, Additional
Chief Secretary, Home, UP, Awanish
Kumar Awasthi, assured the Allahabad
High Court that the police will not take
arbitrary action in matters related to
traders and the state government
would soon issue a guideline in this
matter. He said this after the High
Court pointed out that it was regularly
coming across cases where the police
was arbitrarily registering FIRs under
Section 420 (cheating) of the IPC
against traders and businessmen in
commercial matters.

The bench of Justices Surya Prakash



States/ Kerala/ Narcotics Jihad

Using Drugs as
Weapons

A Bishop has alleged that God’s Own Country has been hit with a new jihad that is 
targeting non-Muslims. Are his concerns valid? 

By Aljo K Joseph
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Amitava Sen

through narcotics is a recent phenome-
non. It has no boundaries, territories,
colour or ethnicity. Every individual in
Kerala, be it Muslim religious leader
Panakkad Thangal, Swami Vishuddha -
nanda of Shivagiri (Ramakrishna Mi -
ssion) or the Palayam Imam, will be
worried about this. After all, narcotics
jihad is a different religion which will
destroy the beautiful social fabric of
the state.

Unfortunately, no serious steps were
taken to regulate the use of narcotics in
Kerala. The church has taken up this
issue in Kerala. See what is happening
in Punjab. Drugs have taken a firm
foothold there and led to the destruction
of many families. The fight against such
addictions should begin from the family

- uat eb dluohs dlihc yreve erehw ,flesti
- liuB .sgurd ot detcartta teg ot ton thg

ding a generation with social responsi-
bility and commitment should be the
endeavour of all political, social and reli-
gious leadership. But is the state govern-
ment aware about such a drastic use of
narcotic drugs in society? If yes, what
remedial action has been taken? What
action has been taken to enlighten and
educate youngsters about the menace of
drugs? In the absence of any positive
and progressive answers from the gov-
ernment, it should be construed that
Bishop Kallarangatt was concerned
about about narcotics becoming a politi-
co-legal and social issue. 

The past has shown a degeneration
of morality in society, leading to lawless-
ness. It is the duty and obligation of the
government to ensure that the rule of
law is prevalent in every community. For
petty political gain, if the rigour of law is
ignored, then no one can complain
about jihad.

—The writer is an advocate on record
in the Supreme Court  and Executive

Member, SCAORA
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ERALA, a progressive and
liberal society, has been hit
by a controversy with dan-
gerous portents. Recently,
Pala Bishop Mar Joseph
Kallarangatt set the cat

among the pigeons when he claimed
that a new method to convert non-Mus -
lims called “narcotics jihad” was going
on in the state. While this statement
created a political furore with the BJP
supporting the bishop, it is also a social
issue which will destroy the harmony
of the state.

The Bishop said there were two
types of jihad—love jihad and narcotics
jihad. “The narcotic jihad is the activity
of spoiling the life of non-Muslims, par-
ticularly youths, by making them add -
icted to drugs,” the bishop alleged.
“Various types of drugs are being used
in ice-cream parlours, hotels and juice
corners run by hardcore jihadis. They
are using various types of drugs as a
weapon to spoil non-Muslims.”

It was around 2009 when the term
“love jihad” entered the popular lexicon
in Kerala. The Kerala High Court had
urged the government to frame laws
against “love jihad”, claiming that there
were indications of “forceful religious
conversions under the garb of love”.

Addressing the laity on the occasion
of the eighth-day lent of Mary, Mar
Joseph Kallarangatt accused a section
of vested interest groups of targeting
non-Muslim youth through love jihad
and narcotic jihad. The latter targets
youth and makes them addicted to
drugs. He said there were specific

“The narcotic jihad is the activity
of spoiling the life of non-Muslims,

particularly youths, by making them
addicted to drugs...being used in

ice-cream parlours, hotels and juice
corners run by hardcore jihadis...”

—Pala Bishop Mar Joseph Kallarangatt 

groups in Kerala targeting non-Muslim
youth. Their aim is to destroy non-Mus -
lim religions without fighting with
weapons, the Bishop added. Drugs
are being used in ice-cream parlours,
hotels and juice corners run by vested
interests.

Kerala is known for its secular views
and communal harmony. “ - emahtaM
thayalum Manushyan Nannayal Mathi
(Which ever religion, the aim is for
humans to be righteous)”—this state-
ment by Sree Narayana Guru, a social
reformer, has been taught in schools and
practised by the community at large in
Kerala. Onam is celebrated by all Kera -
lites, irrespective of caste, creed or reli-
gion. Every Ayyappa going to Sabari -
mala will visit and worship Vavar Swa mi
(a Muslim friend of Lord Aiyappa)
before going to the Temple. Thus, social
harmony and secularism are part and
parcel of Kerala life.   

The world has seen enough revolu-
tions in different forms. But a revolution

K



The Covid-19 scourge has had an impact
on the annual listing of the world’s

most liveable cities released recently which
saw cities in Australia, Japan and New
Zealand—all with relatively swift coron-

avirus responses—leapfrogging ahead
of those in Europe which usually leads
the pack. 

“Auckland rose to the top of the ranking
owing to its successful approach in con-
taining the Covid-19 pandemic, which
allowed its society to remain open and the
city to score strongly,” said the Economist
Intelligence Unit, which compiles the list.

It cited the stress on health
infrastructure for the poor
showing of European cities,
which also had a knock-on
effect on culture and overall
livability because of restrictions
on movement. In contrast,
“European cities fared particu-
larly poorly in this year's edi-
tion,” the study says. According
to the study: “Vienna, previ-
ously the world’s most livable

city between 2018-20, fell to 12th. Eight of
the top 10 biggest falls in the rankings are
European cities.”

The biggest fall overall among the Eu -
ropean cities was the port city of Hamburg
in Germany, which fell 34 places to 47th.
The trend was motivated by a “stress on
hospital resources” which the study said
increased for most German and French
cities and resulted in a “deteriorated score”.
Pressure on European health systems also
had a knock-on effect on culture and over-
all livability because of restrictions on
movement, the study said. The most
notable rise was Honolulu, Hawaii (left), in
the United States, which came 14th in the
ranking, moving up 46 places because of
its containment of the pandemic and rapid
vaccination programme. Damascus is the
city where life is most difficult because of
Syria’s ongoing civil war.

Ten million people are “likely to die”
due to extreme temperatures if the
world leaders fail to agree on sig-

nificant cuts in greenhouse gas emissions
by 2030, a new report has warned. Alarm -
ingly, more than 400 million people would
be “unable to work outside” by the 2030s,
with 10 million deaths predicted due to
“heat stress”, the report said, adding that
the current pace of global decarbonisation
efforts mean that the world is on track
for at least a 2.7 Celsius warming by the
end of the century—well above the 1.5
Celsius target.

It also says that almost 60m people
would likely be affected by river flooding
due to the rise in the relative sea level. The
authors say the probability of flood events
(above right) that currently happen once
every 100 years increases with just a one-
metre rise in the relative sea level, jumping
by 40 times for Shanghai, 200 times for
New York and 1,000 times for Kolkata. 

The report produced by international
affairs think-tank Chatham House for gov-
ernments ahead of COP26, the UN climate
meeting in Glasgow this November, said
that severe impacts of climate change will

be “locked in” from 2040 unless green-
house gas emissions “drastically” decline
before 2030. 

Agricultural output could also drop by
30 percent by 2050—even as the amount
of food needed by growing populations is
predicted to rise by 50 percent. Corn crops
are especially likely to suffer, with the
think-tank predicting at least a 10 percent
drop in yields in the US, China, Brazil and
Argentina, where most crops are grown.

By 2040, researchers say, almost 700m
people each year would probably be ex -
posed to severe droughts lasting at least six
months. By 2050, more than 70 percent of

people in every region of the world would
probably experience heatwaves. The am -
ount of flooding would surge by the turn
of the next century, with the study’s
authors warning that nearly 200m people
worldwide would probably be living below
the 100-year flood level—the level at which
water begins to overflow into the surroun -
ding area.

The report concluded that new propos-
als by some governments to further cut
emissions fall far short of what is required
to meet the target, while several major
economies are yet to commit to any further
emission reduction goals.

International Briefs
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Cities and Covid-19
Impact   

The Tipping Point
Twitter
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Christopher Nolan’s epic movie Dunkirk
left out one fascinating feature—the

role played by Indian soldiers who were
evacuated from Dunkirk. They have been
completely forgotten, according to British
historian Ghee Bowman. He spent five
years in five countries, tracking down lost
archives and photographs from family
albums and talking to descendants of
the soldiers.

The Indian soldiers belonged to the
25th Animal Transport Company, who had
travelled 7,000 miles with their mules to
help the British army. All but four of them
were Muslims. “The story of these soldiers
and their comrades is one of the great un -
told stories of the war,” said Bowman, au -
thor, most recently of - nitnoC naidnI ehT
gent: The Forgotten Muslim Soldiers
of Dunkirk.

The Indian contingent reached Dunkirk
on May 23. One of them, Chaudry Wali
Mohammad, later recounted that “German
planes [were] like terrible birds flying over-
heard and firing on us… I did not sleep for
15 days. We didn’t think we would come out
of Dunkirk alive… Everything was on fire.
The whole of Dunkirk was alight. There
were so many fires it was like daylight…
The ship they were supposed to board
was sunk. They hid in the woods for two
days before they were evacuated. The
Indian soldiers had spent much of 1940 in
a village in northern France, just north of
the city of Lille. Braving a biting winter,
they exercised and fed their mules. They
met local villagers, charming packed audi-

ences with their “weekly gymkhanas where
they performed tricks on mule back and
danced bhangra”.

Things changed in May when the
Germans attacked France, and “within a
space of two weeks, from being part of a
well-ordered, disciplined, multi-national
army, the soldiers were part of a chaotic
retreat to the coast”, says Bowman. On
reaching Dover, the historian says, they
played Punjabi folk music, upon which
even “many British spectators joined in
the dance”.

They were welcomed into British homes
and hearts, and had a set of toy soldiers
reproduced after them. Jemadar Maula
Dad Khan was feted for showing “magnifi-
cent courage, coolness and decision” in pro-
tecting his men and animals when they
were shelled from the ground and strafed
from the air by the enemy. “I don’t think
the significance of Indian soldiers lies in
their numbers. It’s in the simple fact that
they were there as citizens of the Empire,
with a maulvi [Muslim priest] and a whole

- woB ”,dlrow eht ta gnikool fo yaw tnereffid
man said. 

They carried no weapons, because
none had been issued when they left
Punjab six months before they landed in
France. In the bitter winter in France, the
British army needed mules to replace
motorised vehicles to carry supplies. But
as they lacked “animal-handling skills”, so
the Indian troops were deployed to help
them. They later marched in a parade in
London where they were cheered by the
crowds and even received acknowledg-
ment from the Queen.

Untold Story

Ray DeMonia, 73, arrived at
an Alabama hospital with

- ni na emaceb eH .smelborp traeh
direct victim of Covid-19 patients

- ca sdeb UCI dna slatipsoh gnillif
- mA fo setats nrehtuos eht ssor

erica, struggling to cope with the
- eD .sesac 91-divoC ni esir prahs

Monia died in a Mississippi hos-
pital 200 miles from his home
because there were no cardiac
ICU beds nearby, his daughter

 dlot ainoMeD nev aR - aW ehT
tsoP not gnihs . 

An influx of Covid-19 patients
- abalA ni sUCI demlehwrevo sah

ma (top). Emergency staff con-
tacted 43 hospitals in three states
in search of a cardiac ICU bed
and finally located one in

.ippiss issiM ,naidireM
Raven said her mother got a

call from hospital staff about 12
hours after he was admitted, say-
ing the staff had called 43 hospi-
tals and were unable to find a

- vE .deb UCI caidrac desilaiceps
ta eno dnuof ffats eht ,yllaut ne

Rush Foundation Hospital in
Meridian. Raven was stunned to
learn that her father had to be
airlifted to Mississippi. 

Unvaccinated people make up
the vast majority of adult Covid-
19 hospitalisations in the US. A
study of 13 states showed that
among adults, those who were
fully vaccinated made up only 4
percent of hospitalisations.

Alabama Warning
for America



ECENTLY, a trainee IAS
officer of the 2018 batch
was caught on camera
issuing orders to “smash
the heads” of agitating
farmers at Bastara Toll

Plaza in Karnal district of Haryana.
Some years ago, a senior IAS officer of
the state had ordered some firemen in
Chandigarh to jump from the fire bri -
gade vehicle “to test their fitness”, result-
ing in leg fractures in many of them.
There have been other instances in the
state where, though police officers were
not spared for their “acts of omission and
commission”, it was difficult to proceed
against officers belonging to the Indian
Administrative Service, ubiquitously
called the steel frame.  

Often, police officers are found to be
sitting ducks for the powers that be and
targeted at will and proceeded against to
buy peace with agitating crowds. All the
police officers referred below later came
clean, but the ruling dispensations often
sacrificed them to ensure general
calm.    

Some three decades back, two boys
belonging to Karavad village were killed
in a chase, resulting in an alleged police
encounter in Rohtak district of Haryana.
To silence a protest by the villagers who
had blocked a highway, a young assistant
superintendent of police was booked for
the murder of the two. A decade back, an
SP was booked for murder for a protest-

er’s death due to police firing during a
blockade in Hisar. In February 2016, the
Jat agitation in Haryana saw the suspen-
sion of an inspector general of police for
his inept handling of the situation. Ab -
out a quarter back, another IPS officer, a
DIG, was placed under suspension be -
cause the brother of a minister, allegedly
found the officer taking on the might of
his powerful brother.

However, in the case of Ayush Sinha,
the young IAS officer who was posted as
Sub-Divisional Magistrate (SDM) in
Karnal, Haryana, Chief Minister Mano -
har Lal Khattar’s constituency, nothing
has happened. A video went viral show-
ing him ordering the police force at his
command to “smash the heads” of agitat-
ing farmers in case they tried to break
the cordon and disrupt a BJP meet on
August 28. About a dozen protestors
were injured and one farmer, Satish
Kajal, passed away allegedly due to the
police action, which the authorities de -
nied immediately. The government sided
with the SDM and even the CM merely
found the officer only indulging in “inap-
propriate choice” of words while order-
ing force to be used. Meanwhile, the

The case of an SDM asking the police to smash the heads of
protesters underscores the need for psychological testing for central 
services officers. That will stall the entry of unsuitable candidates
By Rajbir Deswal  

R

Focus/ Police Action During Agitations

organisation heading the agitating farm-
ers, Samyukta Kisan Morcha, laid siege
of the mini-secretariat of the district and
the impasse continued for over three
days. No effort was made to proceed ag -
ainst the officer and he continued to stay
protected, enjoying his official status and
position. 

After much public and media pres-
sure, the state government transferred
him, but no action was initiated against
him, either departmental or criminal, as
demanded by the protesters. The farmers
kept converging and demanding his sus-
pension and booking him for the murder
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No Smashing
Success Here

Often, police officers are found to be
sitting ducks for the powers that be and
targeted at will to buy peace with agitat-

ing crowds. The ruling dispensation often
sacrifices them to ensure general calm.

of Kajal. They demanded compensation
too for those who were injured in the
police action. The siege began on Sep -
tem ber 7 and continued till September
10. The government finally agreed to
have an inquiry conducted by a retired
High Court judge, who will submit his
findings within a month. The officer has
since been sent on leave. Jobs for the
family members of the deceased were
promised too.

Though the issue stands resolved as
of now, it gives rise to a plethora of ques-
tions. Should army type psychological
testing of officers of central services be
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taken to find out if they are suitable for
their high-profile jobs, where they are
supposed to take critical decisions?
Aptitude and suitability of a person
should be the hallmark of every selec-
tion. Bullies, shaky, immature and tem-
peramental people cannot be trusted in
public service. The job entails only pub-

lic welfare and those throwing their wei -
- nu era sria gnimussa dna dnuora thg

-uaerub fo ycagel lainoloc ehT .elba  tius
cratic baggage will have to be shed in
view of the constitutional provisions of
service and delivery in administrative
matters.

An officer is bound by the oath of
office that he pledges. He cannot pass
blatantly wrong orders. Even those to

NO NEED FOR BRUTAL ACTION
The police cannot go unbridled while dealing
with protests and is expected to use only as
much force as is required 

It has been seen that in their anxiety to
please their immediate superiors, espe-

cially political bosses, officers indulge in
all kinds of undesirable behaviour. This

keeps happening with impunity.

UNI
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whom such orders are passed, should not
work on them. Add to this the fact that
every officer is guided by Conduct Rules.
These Rules apply to an officer even if he
is on holiday. Unbecoming conduct of an
officer is punishable in government dep -
artments. It has been seen that in their
anxiety to please their immediate superi-
ors, especially political bosses, officers
indulge in all kinds of such undesirable
behaviour. This keeps happening with
impunity, leaving decency, propriety,
civility and service behind.

In any situation that warrants han-
dling in a dexterous, justified, legal and
procedural manner, an officer’s maturity
and tact are tested. In the present case,

there was immaturity and mishandling,
both by the officer and the government.
There was no harm in agreeing to the de -
mands of the farmers as these were final-
ly accepted by the government to diffuse
the situation. The situation snowballed
into a confrontation, which cost the state
exchequer and caused discomfort to
thousands of farmers and citizenry. 

It is high time to take a fresh look at
the SOPs to tackle crowds and un -
lawful assembly. A magistrate’s role

in such situations is very crucial and he
has to decide whether any kind of force-
ful dispersal is warranted, despite the
police force asking for it. Though a po -
lice officer of a certain rank can order
use of force if he acts in self-defence or
public property is being damaged or
human lives are in danger, yet a magis-
trate on the scene is expected to objec-
tively assess the situation and proceed
lawfully. It is not incumbent upon the
magistrate to order direct “smashing of
the heads”. This is not only deplorable
but unprocedural, uncalled for, illegal
and criminal.

Though the findings of the judge are
awaited, seeing the video, statements of
witnesses and the aftermath of the lathi-
charge by the police, it is clear that the
SDM indulged in the criminal act of
inciting and abetting of a criminal
offence. Though there may be a differ-
ence of opinion as to whether the death
of the farmer was the result of the magis-
trate’s order, the video indicates definite
culpability on the part of the officer.  

The police in such a situation is gen-
erally baffled. They would look to their
seniors for orders. The police cannot go
unbridled and is expected to use only as
much force as is required. In the absence
of clear orders, things went out of con-
trol during the Jat agitation of 2016. In
the present case, if the state government
had acted keeping all the above factors
in mind, proceeded against the erring
officer, taken an objective view of the sit-
uation and ordered a probe in time,
things would not have turned so ugly.

Misuse of official power is an offence
and calls for a more deliverable system of
accountability of the part of civil and
police officers. All said and done, cruelty,
barbarity, moral degradation and cross-
ing the brief cannot be allowed in the
name of public order.

—The author is a retired IPS officer
and an advocate. He is a columnist and

a commentator  

The video, statements of witnesses and
the aftermath of the police lathi-charge
show that Karnal SDM Ayush Sinha
indul ged in the criminal act of inciting
and abetting of a criminal offence.
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LAYING
SIEGE

Farmers at a
sit-in protest

at the Mini
Secretariat in

Karnal,
Haryana,

demanding
immediate

action
against

Karnal SDM
Ayush Sinha
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