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The Supreme Court collegium recom-
mended the transfer of chief justices of

five High Courts to other states. The col-
legium headed by Chief Justice of India NV
Ramana made the recommendations on
September 16.

The name of Tripura High Court Chief
Justice Akil Abdulhamid Kureshi was rec-
ommended for transfer to Rajasthan High
Court. Rajasthan High Court Chief Justice
Indrajit Mahanty was recommended for
transfer to the chief justice of the Tripura
High Court. Madhya Pradesh High Court
Chief Justice Mohammad Rafiq was rec-
ommended for transfer to the High Court
of Himachal Pradesh as chief justice. Also,
Meghalaya High Court Chief Justice
Biswanath Somadder was recommended
for transfer to the Sikkim High Court as its
chief justice and Andhra Pradesh High
Court Chief Justice Arup Kumar Goswami
was recommended for transfer to the High
Court of Chhattisgarh as its chief justice.

The collegium also recommended the
elevation of eight judges as chief justices
of the High Courts. They are:

Justice Rajesh Bindal, the acting chief
justice of Calcutta High Court, was recom-
mended for elevation as chief justice of

Allahabad High Court.
- ahgeM fo eroM oartnasaV tijnaR ecitsuJ

laya High Court was recommended for
ayal ahgeM fo ecitsuj feihc sa noitavele

High Court.
Justice Satish Chandra Sharma of

Karnataka High Court was recommended
anag naleT fo ecitsuj feihc sa noitavele rof

High Court.
Justice Prakash Shrivastava of Madhya

Pradesh High Court was recommended
for elevation as chief justice of Calcutta
High Court.

Justice Ravi Vijaykumar Malimath of
Himachal Pradesh High Court was recom-
mended for elevation as chief justice of
Madhya Pradesh High Court.

Justice Ritu Raj Awasthi of Allahabad
High Court was recommended for
elevation as chief justice of Karnataka
High Court.

Justice Aravind Kumar of Karnataka
High Court was recommended for eleva-
tion as chief justice of Gujarat High
Court.

Justice Prashant Kumar Mishra of
Chhattisgarh High Court was recommend-
ed for elevation as chief justice of Andhra
Pradesh High Court.

6  October 4, 2021

Courts

The Supreme Court collegium, in its late
September meeting, reiterated its recom-

mendation of September 16, regarding
transfer of some judges of High Courts. The
judges are:

Justice Rajan Gupta from Punjab and
Haryana High Court to Patna High Court.

Justice PB Bajanthri from Karnataka High
Court to Patna High Court.

Justice Sanjeev Prakash Sharma from
Rajasthan High Court to Patna High Court.

Justice T Amarnath Goud from Telangana
High Court to Tripura High Court.

Justice Subhash Chand from Allahabad High
Court to Jharkhand High Court.
The collegium, in a later meeting, also recom-
mended the transfer of Justice Sureshwar
Thakur from Himachal Pradesh High Court to
Punjab and Haryana High Court.

SC collegium reiterates 
transfer of HC judges

The Madhya Pradesh High Court’s divi-
- ahoM ecitsuJ feihC fo hcneb nois

mmad Rafiq and Justice Vijay Kumar
Shukla observed that there could not be
any restriction on the movement of people
from one state to another. The Court

made this observation while disposing of
a petition. Petitioner Shyam Bihari Tiwari
had filed a plea, saying that FIRs should

- eb ,srenwo yrotcaf tsniaga degdol eb
cause they had invited labourers from
outside the state without taking any prop-
er care for their rehabilitation, shelter and
stay arrangements.

The Court said that if labourers had
been engaged by the factory owners, no
FIR possibly could be lodged just because
the petitioner apprehended that their
arrival could spread any kind of disease
or might escalate the spread of Covid-19
in the area. “If any difficulty is faced by
the labourers with regard to dwelling, food
or other medical care, it would be for the
Collector, District Katni to look into their
grievance,” the Court said.

MP HC says there cannot be any restriction on
inter-state movement of labourers

SC collegium 
recommends

transfer of five
chief justices and

elevation of 
eight judges

Justice Pradeep Kumar Srivastava of the
Allahabad High Court recently denied

bail applications from two UP police offi-
cers, SO Vinay Kumar Tiwari and Beat

Officer KK Sharma in a case which
involves Sections 147, 148, 149, 302,
307, 504, 506, 353, 332, 333, 396, 412,
120B, 34 IPC, Section 7 of Criminal Law
Amendment Act and Section 3/4 of the
Explosive Substances Act. The officers
are from Chaubeypur, district Kanpur
Nagar, police station.

- rahc ycaripsnoc gnicaf era owt ehT
ges in connection with an ambush in
Bikru village (below) on July 3, 2020, in

which, the two offi-
cers were found to be
acting against law
enforcement officers
who were there to
apprehend gangster
Vikas Dubey (who
was killed in an
encounter later), as
well as Sunil Kumar,
Bal Govind, Shivam
Dubey and Amar
Dubey.
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The National Disaster Management
Authority recommended that Rs

50,000 be paid to the families of persons
who died due to Covid-19 as an ex-gratia
payment. This will include those involved
in relief operations or associated in pre-
paredness activities, subject to cause of
death being certified as Covid-19. This
information was provided to the Supreme
Court by the central government in an
affidavit.

This affidavit was in response to an
order of the top court—passed on June
30, 2021—which said the following:

- aM retsasiD lanoitaN eht tcerid eW“ .1
nagement Authority to recommend guide-
lines for ex-gratia assistance on account
of loss of life to the family members of
the persons who died due to Covid-19...
over and above the guidelines already

recommended for the minimum stan-
dards of relief to be provided to persons
affected by Covid-19.”
2. “The Appropriate Authority is directed
to issue simplified guidelines for issuance
of death certificates/official documents
stating the exact cause of death, i.e.,
‘Death due to Covid-19’, to the family
members of the deceased who died due
to Covid-19.
3. “The Union of India to take appropriate
steps on the recommendations made by
the Finance Commission...”

The Supreme Court stayed the
Bombay High Court order against

Bollywood actor Gehana Vasisth
(below) in a porn film case and said
that she would not be arrested in the
third FIR registered in the case. The
bench of Justices Sanjay Kishan Kaul
and BR Gavai asked Gehana to join the
probe, if the investigating agency
needed it.

Advocate Ajit Wagh, appearing for
the actor, argued that the prosecution
had said they need custody because a

- rae nu eb ot dah tekcar yhpargonrop
thed. Three FIRs had been filed against
Gehana for making pornographic con-
tent and uploading them on certain
OTT platforms. She had secured bail in
the two FIRs that were lodged against
her. The third FIR was filed by the

reilrae hcnarB emirC eciloP iab muM
in July. Gehana had applied for antici-

- ceS rednu delif RIF eht ni liab yrotap
tions 354C, 292 and 293 of the IPC;

- amrofnI eht fo A76 ,76 ,E66 snoitceS
tion Technology Act; and provisions of
the Indecent Representation of Women
(Prohibition) Act. This was rejected by
the Bombay High Court.

Porn film case: SC
stays arrest of actor
Gehana Vasisth

NDMA recommends
Rs 50K for families 
of each person dead
due to Covid-19

Allahabad HC denies
bail to two UP police
officers in a case
involving Vikas
Dubey



JURISDICTIONAL 

CRISIS

The information commission and the judiciary are face to face over a
jurisdictional issue which threatens to upset the delicate constitutional balance.

The High Courts have been staying information commission orders, which are
constitutionally sanctified as final and without scope for appeal. Fifteen sitting

and retired information commissioners have appealed to the Chief Justice of
India, NV Ramana, to intervene and resolve the problem.

APN channel did an in-depth discussion on the crisis on its special show India
Legal. The show was moderated by its Editor-in-Chief Rajshri Rai. 

By Sanjay Raman Sinha

Lead/ India Legal Show
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out giving reasons.’’

The letter had also invoked certain

landmark case precedents and Article

226(3) of the Constitution to direct

High Courts to dispose of the applica-

tions made for stay in the absence of

information commissioners. “Article

226 (3) of the Constitution clearly lays

down that where a stay has been

obtained without the participation of

the respondents, the High Court shall

dispose of the application within a peri-

od of two weeks from the date on which

the petition for vacation of the stay is

made. If this is not done, the stay

stands vacated. This is not being imple-

mented across the nation”, wrote the

information commissioners.

Dr GV Rao, senior advocate at the

Supreme Court, makes his point: “High

Court is within right to hear such cases,

even from lower courts. However, due

reason should be noted in the judge-

ment so that the party doesn’t gets

confused.” 

Gandhi adds: “Article 226(3) of the

constitution clearly lays down that

where a stay has been obtained without

the participation of the respondents,

the High Court shall dispose of the

application within a period of two

weeks from the date on which the peti-

tion for vacation of the stay is made. If

this is not done, the stay stands vacated.

This is not being implemented across

the nation.”

Justice Ishwar Sahay Srivastava, for-

mer judge at the Indore bench of the

Madhya Pradesh High Court, says:

“Section 23 of the Right to Information

(RTI) Act, 2005, gives almost absolute

powers to the information commission-

er. It holds that ‘No court shall enter-

tain any suit, application or other pro-

ceedings in respect of any order made

under this Act and no such order shall

be called in question otherwise than by

way of an appeal under this Act’. Clearly

under the Right to Information Act, the

right to final appeal is with the CIC.

How can the High Court interfere?”

Wajahat Habibullah, India’s first

CIC and a former officer from the In -

dian Administrative Services, who

helped set up the institution, says:

“This is a procedural matter. It is good

that the former CICs have written to

the CJI. There should be an under-
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wo legal authorities are at

loggerheads over a point

of law, and it is impinging

on the basic rights of the

citizenry. The information

commission and the High

Courts of the country are having a

jurisdictional problem. The cause of

the information commission has been

raised by a group of fifteen sitting and

retired information commissioners. 

On September 9, 2021, a group of

fifteen sitting and retired information

commissioners addressed a letter to the

Chief Justice of India, NV Ramana.

The letter highlighted the problem of

High Courts staying the orders of the

infor mation commissioners. The Sup -

reme Court was urged to take action on

the matter and resolve the impasse.

In the letter, the information com-

missioners had requested that direc-

tions be given to courts across the

coun try to not entertain pleas against

the orders passed by the Central Infor -

ma tion Commission (CIC) or State In -

for   ma  tion Commissions (SICs). Shai -

lesh Gandhi, an veteran RTI activist

and a former Chief Information Co -

eht dedaehraeps sah )CIC( renoiss  imm

move. He argues: “In some cases, stay

are being granted by the High Courts.

The Constitution says that appeal may

be made at High Court only for the

protection of fundamental rights. But

people are using writ to file appeal at

the High Court against the orders of

the information commissioners and

chief information commission officials.

This should stop. The Court should

- uj tirw eht rednu sllaf ti woh nialpxe

hcihw nevig era sredro ynaM .noitcid sir

are ag ainst the judgments of the Sup -

reme Court. The other problem is that

the High Court gives judgement with-

Sridhar Acharyulu, former central information commissioner, said that if misuse
of RTI is happening then the government should take action, but that shouldn’t
be a reason to limit the right and action should be taken against the wrongdoer.

T
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standing between the CIC and the

judges; both are judges. They are

actively involved in establishing the law.

What I feel is that it is a question of

attitude, and it can be resolved by

understanding between the CIC and

the CJI. This understanding can then

percolate down and courts and the

commission can imbibe and cooperate

amicably.”

Sridhar Acharyulu, former CIC and

a signatory of the letter adds: “Initially,

the Supreme Court thought that the

information commission is a court like

institution and only law officers should

be appointed. In the first case, judg-

ment was reversed in the review. In

revising the judgment, the reasoning

was correct but the conclusion was

wrong. In the second judgment, the

reasoning was not correct but conclu-

sion was right. That is the dilemma.’’

Acharyulu goes on to elaborate:

“They have not given proper recogni-

tion to the information commission. It

is assumed to be neither an administra-

tive body nor a quasi judicial body. This

is the root of the confusion. The 2019

judgement talks about the scope of the

right to information in which the Sup -

reme Court has given commentary on

each and every section. The CIC or der

should be considered final. A penalty

order of CIC can be challenged in a writ

petition in a review, but there is no

third appeal. Third appeal means that

penalty can be challenged. What is hap-

pening is that the general review pow-

ers of the courts are being invoked to

challenge the information commission

orders, both by the government and the

public. Third appeal is not permissible.

That is the whole problem. Before gran -

ting stay, the High Court should under-

stand that the the information Commi -

ssion is an autonomous body which can

give independent decisions unless there

is an illegality which demands interven-

tion. The thin line between the third

appeal and the writ petition is missing.

This line is not adhered to.”

Justice Srivastava speaks from his

personal experience. “There is a system

in the justice process. The court of

information commission is also a court

of law. The judgement is held final only

after a pronouncement is given in the

review. Similarly, the decision of the

information commission is also consid-

ered final if and when the appeal is dis-

posed off. However, though the infor-

mation commission judgement is bind-

ing, the petitioner is given writ juris-

diction. The aggrieved has the proce-

dural right to approach the High

Court,” he says.

I
n July 2019, the government intro-

duced in Lok Sabha the Right to

Information (Amendment) Bill,

2019, which proposed to give the cen-

tre the powers to set the salaries and

service conditions of information com-

missioners at the central as well as

state levels. Later, it was passed and

incorporated in the law, but not with-

out vehement protests by the Oppo -

sition and activists. The Bill leading to

the original Act had been discussed by

the Parlia men tary Committee on Per -

sonnel, Pub lic Grievances, Law and

Justice, which included then BJP mem-

bers Ram Nath Kovind (now the presi-

dent), Balavant Apte and Ram Jeth -

malani. The RTI Act is regarded as one

of the most progressive laws of inde-

pendent India. It has given ordinary

Lead/ India Legal Show 

Wajahat Habibullah, India’s first chief information commissioner, said it is good
that the former chief information commissioners have written to the CJI and there

should be an understanding between chief information commissioners and judges.

Justice IS Srivastava, former judge
of the MP High Court, said that

Section 23 of the RTI Act, 2005,
gives almost absolute powers to

the information commissioner. The
court of the information commis-

sion is also a court of law.  

2009, Wajahat, the then chief informa-

tion commissioner, issued notices to

two officers of the Department of

Personnel & Training (DoPT), saying

they would be prosecuted for not fol-

lowing the CIC orders. Under pressure

from the CIC, the Union government

then decided to make available file not-

ings of government decisions—except

those taken by the 18 exempted organi-

sations—under the RTI Act.

Wajahat reminiscences: “Official file

notings as per my reading of Section 2

of the RTI Act, are information. Inter -

es tingly, when I started ruling that file

notings are information and should be

given, there was an adverse reaction.

The government started questioning

who had given me the right to rule this

way? I said, am I not the chief informa-

tion commissioner? Do I need your per-

mission to rule that file notings are in

fact information?”

Right to information has become a

campaign today. RTI activists are seek-

ing information to expose the corrup-

tion of government departments and

officials. However, cases like extortion,

attempted kidnapping, harassment

under SC-ST Act and threats are regis-

tered against the worker, and they are

silenced. The flip side is that some

unscrupulous elements are using the

RTI for extortion. This has given a bad

name to the movement.

Gandhi, an RTI activist himself, is

quiet vehement on the issue. He says:

“On the basis of the information they

are privy to, even some mediamen

resort to blackmailing. It is wrong to

hold that blackmailing is being done via

RTI. This is instigating people to attack

the RTI activists. I strongly believe that

it is wrong to misuse the RTI.”

Sridhar backs Gandhi and says:

“If misuse of RTI is happening then

the government should take action.

But that shouldn’t be a reason to limit

the right. Instead action should be

taken against the wrongdoer or the

blackmailer.”

Then there is a problem of frivolous

queries. Various questions are being
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citizens the confidence and means to

question the government authorities.

Nearly 60 lakh applications are being

filed every year.

Gandhi gives context to the issue:

“The first Bill on RTI was presented in

Parliament in 2004. In the Bill, the sta-

tus of the information commissioners

were kept less. Later on, a parliamen-

tary committee was formed in which

eight persons of the current govern-

ment were members. Ram Nath Ko -

vind was also one of them. The com-

mittee members had said that informa-

tion commissioners should be given

proper status. But now when the gov-

ernment has come to power, they

have changed their tune. This is a mat-

ter of regret. This writ is wrong. It

is an assault on the basic rights of

the people.”

Wajahat says that he had strong

views on the amendment. He says:

“This amendment needs to be debated.

Debate and discussion is an age-old

tradition of India. The amendment can

be questioned; debate is necessary. The

amendment has made the law weak. I

and all the information commissioners

had appealed to the government to not

go ahead with the amendment. We had

told the government that the move will

compromise the status and powers of

the information commission. Unfortu -

nately, now the commission has come

under government control. I am afraid

to say that the information commission

is not putting up a spirited fight against

the government, nor is asking uncom-

fortable and right questions.”

Rao adds: “The government wants

to control everything. Though the right

to information has been made a basic

right, the government wants to hold the

reins of the information commission.

As for the High Court, though it has

writ powers, the present decision is not

fair. The courts should relook the mat-

ter and resolve it.”

O
fficial file noting is an essential

part of information seeking in

RTI. However, during the ini-

tial days, there was a lot of noise and

controversy about sharing official file

notings under RTI. Wajahat took a

principled stand on the issue and the

government had to toe the line. In June

Shailesh Gandhi, former chief information commissioner, said a parliamentary com-
mittee with members of the present government wanted proper status for informa-

tion commissioners. But the government changed its tune after coming to power.
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asked from the prime minister’s office

(PMO) under the RTI Act. After Modi

became the prime minister, the number

of strange questions has increased. For

example, what is the internet speed in

Modi's office? Why is PMO called

hcihW ?tnem nrevoG fo tnemtrapeD

mobile has been given to Modi by PMO

and what is his number? What is the

purpose of RTI containing such

information?

Sridhar concurs with the charge

and says: “I agree that to ask irrelevant

questions using the RTI is also an abuse

of the right. But the percentage of peo-

ple indulging in frivolous information

seeking is less as compared to the seri-

ous applicant.”

The discussion finally veered back to

the basic issue of jurisdictional intersec-

tion and clash. Rao holds: “The High

Court has a constitutional problem in

hand. The matter raised by the fifteen

former CICs is relevant and important.

Interference in commission’s decision

should be stopped.’’

The letter to the prime minister

holds. “We would like to point out that

a  significant number of stays do not fall

in the writ jurisdiction of High Courts

and are appeals labelled as writs. It is

submitted that after staying the statuto-

ry order of the information commission,

most cases languish and citizen’s funda-

mental right under Article 19 (1)(a) is

violated. It appears that parliament was

conscious of this and hence proscribed

further appeals after the Commission.’’

Gandhi adds: “The order by the

High Court was given without rhyme or

reason. Why the decision of the infor -

ma  tion commissioners are coming

under writ? The court should explain

the matter. Article 226 is not being pro -

perly followed. The courts have rights,

but the judgment has to have a ration-

ale and most importantly the courts

should stay within the prescribed con-

stitutional limits.”

J
ustice Sahay comments on the

judgment. “On the lack of ration-

ale in the judgment, I would like

to say that when the petition is filed the

reason is specified in the plea. If one of

-yaled ro yrotalid ni eglud ni seitrap eht

ing tactic then the court may give a

judgement on the basis of arguments.

This judgment can be basic. However,

any judgment can be challenged. Right

to be heard is an inalienable right,’’

he says.

In a final note, Wajahat places on

record his views. “The Information

Commission has taken its roots firmly

in the firmament of Indian law and

society. The relation of the government,

courts and the citizen is largely based

on the basis of the confidence of impar-

tiality and transparency this right

promises. I must dare say that the com-

mission is not criticising the govern-

ment as freely and as often through its

decisions, as it should. This should be

brought to the notice of the prime min-

ister. I remember that once Prime

Minister Narendra Modi had said that

“the answers to queries are a lesson for

us. We should learn from them. It is

the grievance of the people in their

own voice. I request the prime minister

that the hope he has given should

materialise.”

Clearly the clash of jurisdiction has

not only brought to the fore issues sen-

sitive to the right to information but

has also made apparent the procedural

and legal complications embedded in

the relationship of judiciary and the

information commission. The sooner it

is sorted out, the better it will be for

the constitutional health and basic

rights of the citizens. 

IN THE

INTEREST OF

CITIZENS

The Central
Information

Commission
was formed

under the Right
to Information
Act 2005. The

decisions of the
Commission
are final and

binding 
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Event/ Indian Society of International Law 

UPREME Court judge

Justice PS Narasimha,

who was recently elevated

from the Bar to Bench

and is one of the nine

lawyers to ever achieve

that, was present at the recent inaugu-

ration of the Indian Society of Interna -

tional Law’s (ISIL) Post Graduation

Diploma Courses for 2021-22 and also

the convocation ceremony for its 2019-

20 and 2020-21 batches. While speak-

ing at the convocation, the judge asked

why international institutions are not

so easily accessible to Indian lawyers

and professors.

As an alternative, he suggested that

“excellent and great academic oriented

studies of international level” be creat-

ed in India. Showing his foresight, the

judge suggested “topics and issues

which concern national and interna-

tional institutions”. He also talked ab -

out the process of developing “research,

invite papers, create original thoughts

and write about aspects which are a

real concern of international bodies.”

The judge pulled no punches when

he said: “We must be very frank and

know that we are deficient in that.”

Such were the critical and in-depth

discussions that happened at the cere-

mony and these are the discussions that

need to be revisited, time and again for

a better understanding of the current

situation in the country, as well as to

find ways and means to develop studies

and courses in India that conform to

international standards. Such were the

importance of the deliberations.

The event was organised under the

guidance of President of ISIL and Pad -

ma Shri Pravin H Parekh (Senior Ad -

vocate) with the chief guest being Jus -

tice Narasimha.

Others present at the function were

Prof (Dr) YSR Murthy and Prof DN

Jauhar. There was recounting of the

accomplishments of Justice Narasimha

in his 32 years as a lawyer. Justice

Narasimha also talked about his experi-

ence and what he witnessed as a lawyer.

The judge has appeared before interna-

tional courts, representing the Republic

of India.

He said that the distinction, insofar

as international law study in the coun-

try is concerned is that the operation of

international law is not seen in its prac-

We Need to Move 
Ahead in Law, says SC Judge

Indian law students, legal practitioners and professors need to be able to access international
institutions and find their feet in a world which has changed, said Supreme Court judge PS

Narasimha, who was the chief guest at a function organised by the premier national institution
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S

MAN OF THE MOMENT

Supreme Court judge PS Narasimha (third from left) being felicitated at a function organised by

the Indian Society of International Law (ISIL). The event was organised under the guidance of

president of ISIL Pravin H Parekh (fourth from left) 

tical form. The student of international

law in India has little access to the ins -

ti tution of adjudication which is being

set-up for international resolution of

dispute, said the judge.

The judge also said: “...the practi-

cality is lacking, and if somebody is

very keen on doing LLM, or even a

PhD, he/she remains as academic. But,

then, to what extent will that academic

knowledge be utilised in actual resolu-

tion of problems? Why aren’t interna-

tional institutions so easily accessible

to Indian lawyers and professors?”

H
e related his experience as an

advocate when he represented

India in the Italian Marines

case before the Ham burg-based

International Tribunal for the Law of

the Sea (ITLOS). ITLOS is an arbitral

tribunal under the Inter national Court

of Justice.

“When I was part of that team in

Hamburg, I was suggesting we should

enable through coordination with ins -

titutions such as this to identify young-

sters who have been practising or have

interest in developing knowledge as

well as practice in the area of interna-

tional law. These youngsters must actu-

ally be associated with disputes which

relate to international forums. This is

extremely necessary for us, because

many disputes arising all over the

world adjudicated and decided in dif-

ferent institutions have lawyers mostly

from Europe and America, assisting

and aiding countries by appearing on

their behalf. It is equally possible for all

of us to do.”

He then suggested, “We need to

develop that ability, we need to expose

our youngsters to these institutions,

acquire the talent, expertise and create

an area where lawyers who would rep-

resent international institutions are

available and one can confidently resort

to them in our country. In this ideal

and thought this institution (ISIL)

has a great role to play.”

He asked: “What is the alternative

for these institutions? To create excel-

lent and great academic oriented stud-

ies of international level (in India). You

take up topics and issues which con-

cern national and international institu-

tions, develop research, invite papers,

create original thoughts and write

about aspects which are a real concern

of international bodies. That kind of

research is necessary. We must be very

frank and know that we are deficient

in that.”

He continued: “There is a lack of

interaction between some of the best

professors that we have in our country

and the actual legal practice. We need

to do these conversions and bring them

together. Academicians and lawyers

must coordinate with each other. Law -

yers must go to institutions to teach,

professors must also be enabled to

participate in national and internation-

al institutions for adjudication,” he

suggested.

He explained how the world

changed, how the world has shrunk as

technology progressed and things today

are different from the days of the World

Wars. He said: “We have proceeded

from a situation where global politics

initially had the nation’s state... (Now)

We have a global economy. In the con-

text of globalisation, international law

had a great impact on it. Incidentally in

the modern times, we have seen the

resurgence of nationalism also. It is

civilisation which are identifying them-

selves and individuals are identifying

themselves with civilisation, so there

are two competing values so to say, on

the one hand the compelling happening

related to globalisation and on the

other hand the need and demand of

individuals for nationalism.”

These were important aspects and a

vision of a future of legal studies, as

well as practice in India. It is time that

the system adapts to incorporate the

bigger picture and realises, as the judge

so aptly put it, that we are deficient in

all that.

—By India Legal team
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Justice PS Narasimha related his experience as an advocate when he represented India
in the Italian Marines case before the Hamburg-based International Tribunal for the Law
of the Sea (ITLOS). ITLOS is an arbitral tribunal under the International Court of Justice.



Has TN Stirred 
a Hornet’s Nest?
With the state passing a bill against NEET and the Justice
AK Rajan panel report exposing its prejudicial impact on
underprivileged students, is a constitutional crisis brewing? Is
it time to amend the exam format? 

Opinion/ NEET                          Mohan V Katarki 

NDIAN federalism has faced

many difficult challenges in bal-

ancing with the conflicting inter-

ests of the centre and states. The

promotion of Hindi as the official

language, distribution of financial

resources and myriad other issues have

often rattled the federal spirit of the

Constitution. The recent rebellion by

Tamil Nadu in proposing to opt out of

the National Eligibility cum Entrance

Test (NEET), administered by the

National Testing Agency, for under-

graduate medical courses, has posed

a fresh challenge in the fluid centre-

state relationships. 

The report of the Justice AK Rajan

Committee statistically exposes NEET’s

prejudicial and injurious impact on a

section of underprivileged students,

particularly those in rural areas and

studying in schools affiliated to

state boards.  

The mainspring of the ongoing con-

stitutional crisis lies in the importance

of health sector and the shortage of

seats in the medical course. Needless to

say, for every seat, there are hundreds

of aspirants. The scheme of assessment

under the NEET format for undergrad-
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NEET is only a test to determine the ability of a student in physics, chemistry, botany
and zoology, which they would have already studied in the school curriculum. It is more

on the lines of subject tests in Scholastic Aptitude Test in the US. 

uate medical courses may seem like any

other examination, but in reality, it is a

tough task for students from the un -

der priviledged class. 

Students taking NEET are not test-

ed on their aptitude for the medical

profession, commitment to the health

services or knowledge of anatomy.

Instead, NEET is a test to determine

the ability of a student in physics,

chemistry, botany and zoology, which

they would have already studied in the

school curriculum. It is more on the

lines of subject tests in Scholastic Ap -

titude Test in the US. Students in



case holding that the government’s

mechanism to conduct the common

entrance test for government and

private colleges does not suffer from

constitutional infirmities either

under Part III of the Constitution or

on the ground of legislative compe-

tence, a separate set of proceedings

started in the Supreme Court. In a

writ petition seeking mandamus to

hold NEET for “admission to MBBS

course throughout the country”, the

division bench, in supersession of all

previous orders, directed the holding

of NEET.

It seems the petitioner proposed

that the Medical Council of India

agreed and the Supreme Court dis-

posed it. Subsequently, in 2020, the

constitution bench in the Christian

Medical College case, 2020, upheld the

constitutional validity of NEET,

repelling the challenge on the grounds
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Supreme Court also demarcated the

role of the centre by reference to Entry

66 of List I and the role of the centre

and states under Entry 25 of List III.

However, it left open the question of

repugnancy under Article 254 (2). This

delineation of the roles in the Modern

Dental case is explained by the division

bench subsequently in Sankalp

Charitable Trust case. 

F
ederal relations between states

and the centre have been rebal-

anced after the 42nd Constitu -

tion Amendment Act of 1976 during

Emergency. Education, which was a

state subject as Entry 11 of List II, was

deleted and added to the Concurrent

List or List III as Entry 25. Whether

such a constitutional amendment has

destroyed the basic structure is a

matter of argument. It’s necessary to

recall that education was the part of

the Provincial List as Entry 18 under

the Seventh Schedule of the GOI Act

of 1935. 

Buoyed by the decision of the con-

stitution bench in the Modern Dental

The rebellion by MK Stalin-led Tamil Nadu
government in proposing to opt out of

NEET, conducted by the National Testing
Agency, has posed a fresh challenge in the

fluid centre-state relationships. 

The Justice AK Rajan panel report expos-
es NEET’s prejudicial and injurious impact
on a section of underprivileged students,

particularly those in rural areas and study-
ing in schools affiliated to state boards.  

Opinion/ NEET/ Mohan V Katarki 
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made by Parliament prevails unless the

president grants assent to the state’s

legislation to opt out of NEET under

Article 254 (2). 

A single window examination at the

national level has merit as it eliminates

multiple exams which students were

forced to take as expressed in Christian

Medical College case 2020. However, a

strong case of inequity in NEET has

been made out in the report of the Jus -

tice Rajan Committee. If the Supreme

Court had the benefit of the material in

the Report, it probably would have

interwoven equity in NEET.

S
ome of the pointers on inequity

in the report were quoted by The

Times of India as:“…the report

said the percentage of rural students

came down from 65.17% in 2016-17 in

the pre-NEET year, to 49.91% in 2020-

21. The number of Tamil medium stu-

dents allotted the MBBS seats also

came down from 14.88% in 2016-17 to

a mere 1.99% in 2020-21.

“Likewise, the percentage of state

board students getting MBBS seats also

plummeted from 65.66% in 2016-17 to

48.22% in 2017-18 while the percent-

age of CBSE students has increased

from 0.39% to 24.91% in just one year

after the introduction of NEET. The

number of government school students

getting MBBS admissions also dec -

reased from 34 students to just three

students after NEET and no student

from government schools got admitted

to government medical colleges in

2017-18.

“The number of first-generation

graduates getting the seats also came

down from 24.9% to 13.6% after the

introduction of NEET in Tamil Nadu.

Students whose parent’s annual income

is less than Rs 2.5 lakh per annum also

come down from 47.42% before NEET

to 30.6% after NEET.

“Before NEET, 87.5% current-year

students entered medical colleges, but

it got reduced to 28.5% in 2020-21 as

71.4% repeaters grabbed the medical

seats. The report also said the students

were shelling out Rs 1 lakh to Rs 4.5

lakh per annum for coaching classes.”

If Tamil Nadu legislature’s mandate

to opt out of NEET is reserved for the

assent of the president under Article

254(2), it will become a sensitive politi-

cal question. The centre will have to

decide either by assenting to the opt-

out proposal or modifying NEET. 

Similar proposals from other states

to opt out may also reach the president

soon. However, there are no guidelines

on the exercise of high executive power

under Article 254(2). The president,

advised by the council of ministers,

cannot be oblivious to the inequity

pointed out in the Justice Rajan com-

mittee report. If “federalism as a form

of decentralisation serves as the frame-

work of democratic decision-making”,

then priority to the state legislation

is essential. 

In matters of common interest in

concurrent matters in List III, the

experiences in the state are expected to

be considered as experiment in the lab-

oratory, as Justice Louis Brandeis of

the US Supreme Court reminded in his

dissent. The president should also

regard the fact that the subject of med-

ical education in Entry 25 in List III

is seized from the states since it was

part of Entry 11 of List I during the

Emer gency in 1976 by the 42nd consti-

tutional amendment. The centre is

expec ted to invoke the spirit of co-

operation than paramountcy exercised

by the imperial power in pre-Indepen -

dence days. 

This being the case, the president in

his discretion, may either grant assent

to Tamil Nadu legislation or reject the

assent. We can’t really predicate what

he may do. If he rejects, in that case,

the centre may consider amending the

NEET format and simplify or grant

weightage marks of about 10% to

those who have studied under state

boards. This is a known instrument of

equaliser between the forwards and

backwards, between the rural and

dna sevah eht neewteb ro desin abru

have nots. The one size fits all formula

is no solution for a pluralistic society

with diversity.

—The writer is a Senior Advocate,

Supreme Court of India

Unaided and minority schools opposed to NEET complain of loss of autonomy to select
students while rural students complain of unsuitability since the NEET syllabus is pat-

terned more on the CBSE (above), ICSE, IB or IGSE syllabus and the questions are tricky.

Opinion/ NEET/ Mohan V Katarki 



The Ashok Gehlot government in
Rajasthan contends that the amended

Bill protects the legal rights of children,
stops multiple marriages and takes care

of maintenance and inheritance matters. 

Has the Rajasthan
Government
Legitimised Child
Marriage?
The Rajasthan assembly recently passed an amendment Bill to
The Rajasthan Compulsory Registration of Marriages Act,
2009. It is alleged that the Bill has legitimised child marriage.
Here is a reality check on what exactly has happened and what
is the law on the subject

My Space/ Mandatory Registration of Marriages                           Dr Harsh Surana

N the last few days, allegations,

counter-allegations and explana-

tions have swirled around the issue

of whether the Rajasthan assembly

has recently passed an amendment

Bill to The Rajasthan Compulsory

Registration of Marriages Act, 2009,

which has legitimised child marriage. It

is alleged by many that the new Bill will

legitimise child marriage. The Bill

passed recently has sought to primarily

amend Sections 5 and 8 of the Act deal-

ing with the appointment of Marriage

Registration Officer, the age and the

duty of the parties to a marriage to sub-

mit the memorandum for registration. It

is further contended that the amend-

ment Bill violates the law against child

marriage and would pave the way for

wedding of minor children, seen as a

social evil.

Rajasthan had emerged as the state

with the highest incidence of child mar-

riage, both among boys (8.6 percent),

and girls (8.3 percent) in the 2011 cen-

- immoC lanoitaN eht ot gnidroccA .sus

- er ’sthgiR dlihC fo noitcetorP rof noiss

- aN eht morf atad eht no desab trop

- sajaR rof yevruS htlaeH ylimaF lanoit

than, collected in 2015-16, 16.2 percent

of the girls aged between 15 and 19

years were married off before the age of

18 in the state, with variations across

districts, against the national average of

11.9 percent.

This is happening in Rajasthan,

where child marriage is considered a

regressive custom and where in 1927,

the Sharda Act (Child Marriage Res -

traint Act) came into existence and was

later replaced by the Prohibition of

Child Marriage Act, 2006.

It is being explained by the state gov-

ernment that while the Act of 2009

states that the parents or guardians of

the bridegroom and bride are responsi-

ble for submitting the memorandum for

registration, if both the boy and the girl

have not completed the age of 21 years,

the latest amendment only reduces the

age of the bride to 18 years for casting

the duty on parents to report about the

marriage to the Registration Officer

within 30 days of the union. It is also

being clarified that the provision for

mandatory registration of all marriages,

including child marriage, existed in the

Act of 2009 and the latest amendment
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I
ble with the District Marriage Registra -

- raM tcirtsiD lanoitiddA ,reciffO noit

riage Registration Officer and the Block

Marriage Registration Officer. These

officers will be able to monitor and

review the work of registration. This will

make it easier for the general public to

register. The District Collector can still

take action against child marriages. The

Bill does not say that child marriage is

valid. It says that only registration is

necessary after marriage. It does not

imply that child marriage is valid. It is

contended that the amended provisions

will only streamline the registration

process, without changing the status of

nuptial ties of minors.

The Supreme Court’s judgment of
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has only reduced the age of the brides

from 21 years to 18 years and it is now

their responsibility to report the mar-

riage which was earlier the duty of their

parents. The only difference being

under the proposed amendment is that

if a girl is 18 or above the age of 18, it

would be her duty to submit the memo-

randum of her marriage, while as of

now, it was the duty of her parents to

do so.

The ruling dispensation also con-

tends that the new Bill has been

brought to protect the legal rights of

children, stop multiple marriages and

take care of matters related to mainte-

nance and inheritance. Registration of

child marriage is not meant to legit-

imise them. Every minor has the right

to get his or her marriage annulled up -

on becoming a major. The Registrar of

Marriage can report about child mar-

riage to the District Collector for appro-

GENERATING A CONTROVERSY

The amended Bill over the nuptial ties of

minors has led to a stormy debate between

the Congress and the opposition in the state 

priate action on getting the memoran-

dum for registration. According to the

state government, four child marriages

were registered under the Compulsory

Registra tion of Marriages Act in 2016,

10 in 2017 and 17 in 2018.

T
he amendment has not touched

upon legislations like Child

Marriage Restraint Act, Juvenile

Justice Act and Protection of Children

from Sexual Offences Act. Despite its

registration, child marriage continues

to be an offence. The amendment

would streamline the process for getting

marriage certificates required at several

places and create documentary evi-

dence to facilitate action against minor

children’s nuptial ties and should inten-

sify action against those solemnising

child marriages.

The advantages being shown are

that the registration will now be possi-



Child marriage is a social evil like

Sati. Sati has been abolished and the

society and all stakeholders should

strive to ensure that the regressive cus-

tom of child marriage should also be

abolished and eradicated from the

Indian society once and for all. It

should not be projected that child mar-

riage can be registered as this gives a

certain assumption that child marriage

is valid. All marriages need to be regis-

tered compulsorily. But child marriage

is illegal in law and is void/voidable.

The laws prohibiting it must be widely

circulated and the social pitfalls for the

bride and the bridegroom in child mar-

riage should be taught to the masses. 

The menace of child marriage can be

handled at the application stage of reg-

istration itself, where the authorities

should handle it as per existing laws. If

it is not permissible to issue a driving

licence before the age of 18 or 16, mar-

riage before the age of 18 for girls and

21 for boys is not permissible as well as

per the law. If driving licence cannot be

made before a certain age, marriage

cannot be termed valid if not in sync

with the prevailing laws.

The government can make an expla -

natory addition to the Bill which has

been passed. Clarificatory orders can be

sought from the Supreme Court high-

lighting that the menace of child mar-

riage can be handled at the stage of

application of registration of such mar-

riages. The provision of compulsory

registration of all marriages can remain

only to the extent that if it comes in the

knowledge of the establishment, then

from there on, it should be handled as

per the special Acts which prohibits

child marriage.

—The writer is Advocate, Supreme

Court. The views expressed are personal. 
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2006 in Seema vs Ashwini Kumar

[2006 (2) SCC 578] has made it com-

pulsory to register all marriages of

Indian citizens. The 2009 law also had

similar provisions, the only difference

being that the age of girls has now been

reduced from 21 to 18 years. In essence,

both the Act of 2009 and the proposed

amendments to it make the registration

of all marriages mandatory; the only dif-

ference being that under the proposed

amendment if a girl is 18 or above the

age of 18, it would be her duty to submit

the memorandum of her marriage while

earlier it was the duty of her parents to

do so.

Under the amendment: “Section 5 of

the Rajasthan Compulsory Registration

of Marriages Act, 2009, provides for

appointment of District Marriage Regis -

tration Officer. The state government

has decided to appoint the Additional

Marriage Registration Officer and Block

Marriage Registration Officer for moni-

toring and reviewing the work of regis-

tration of marriages at the district and

block levels. Accordingly, Section 5 of

the Act is proposed to be amended

suitably. Consequently, clause (f ) of

Sections 2 and 15 are also proposed to

be amended. Section 8 of the Act pro-

vides that if parties to the marriage have

not completed the age of marriage, the

parents or guardians shall be responsi-

ble to submit the memorandum within a

prescribed period. It has been decided

to incorporate the provision of registra-

tion of marriage in case of death of

parties/party also. Accordingly, Section

8 of the Act is proposed to be amended.

The Bill seeks to achieve the aforesaid

objectives.” 

R
egarding the issue of legitimacy

of child marriage and compulso-

ry registration of child marriage,

the ruling dispensation and the opposi-

tion are busy accusing and defending.

They are certainly missing the bigger

point that greater awareness and educa-

tion needs to be imparted so that child

marriage should not happen at all. If the

Supreme Court’s 2006 judgment is

interpreted that all marriages need to be

registered compulsorily then if any reg-

istration for a minor’s marriage comes to

the district administration, it must be

strictly handled as per the provisions of

the law and as per the special Acts,

which prohibit child marriage.

Child marriage is a social evil and the
society and all stakeholders should
strive to ensure that the regressive
custom should be abolished from
the Indian society once and for all.

My Space/ Mandatory Registration of Marriages/ Dr Harsh Surana



My Space/ CJI                             Lokendra Malik

HE elevation of Justice

NV Ramana as chief jus-

tice of India (CJI) on April

24 has seen a welcome

change in the judiciary

and should lead to a

decrease in pendency and more sensitive-

ness in appointments. He started his

work with commitment to the Constitu -

tion and has been successful in complet-

ing some difficult tasks.

Foremost among them is the recom-

mendation of the collegium led by him

on the appointment of nine judges to the

Supreme Court. His predecessor CJI SA

Bobde had failed to break the deadlock in

the collegium and retired without mak-

ing a single appointment of a judge to the

apex court. 

As per reports, Justice RF Nariman

had insisted on the elevation of some

senior High Court chief justices to the

apex court, but CJI Bobde had a different

view about this. But Justice Nariman is

be lieved to have stuck to his guns and

did not allow the collegium to bypass

senior High Court judges and chief jus-

tices. This led to a serious impasse in

the collegium.

But a few days after Justice Nariman’s

retirement, the collegium recommended

the appointment of nine judges to the

centre in a single meeting. And surpris-

ingly, the centre notified the appoint-

ments quickly. This was the first time

that nine judges were appointed to the

Supreme Court in one go. 

And most importantly, three women

judges were among those appointed for

the first time. One of them is likely to

become the CJI if the seniority order

remains undisturbed till 2027. With this,

the Court has got four women judges.

Needless to say, women need more repre-

sentation in the higher judiciary. A senior

advocate was also appointed as a judge

and is likely to lead the top court after a

few years. 

This is a good trend, and more law -

yers should be elevated directly to the

Court in future as well. Now the Sup reme

Court has 33 judges out of its total sanc-

tioned strength of 34.  

The collegium also recommended

the names of several persons for

judgeship of High Courts, which are

facing an acute crisis of vacancies.

As of now, more than 460 vacan-

cies of judges are lying vacant in

25 High Courts. The collegium

has recommended dozens of per-

sons for five High Courts; their

cases were put on hold by the

centre for a long time with-

out giving any reasons.

Despite the timeline

fixed by the Supreme

Court in April this

year, the govern-

ment did not clear their names. To

expedite these appointments, the col-

legium asked the government to clear the

names of judges soon. They took this

stand to protect the collective dignity,

integrity and independence of the judici-

ary. It will strengthen the faith of the

legal community in the collegium system.

The government should cooperate with

the judiciary. 

Another sensitive issue has been the

The Ramana Effect
The CJI’s tenure has seen many firsts—appointments to courts, more women

judges and elevation of lawyers. His boldness in promoting the rule of law should
also be seen in expediting adjudication of cases
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filling up of vacancies of presiding offi-

cers and members in tribunals. The CJI

has been very active here and a few days

back, while hearing a PIL, he came down

heavily on the Union government. He

expressed displeasure about the enact-

ment of the Tribunal Reforms Act which

reduces the tenure of tribunal members

and presiding officers. “It is clear that

you do not respect the judgments of this

court. Now we have the option to stay

the Tribunal Reforms Act or close down

tribunals or we ourselves appoint the

people, or the next option is initiate con-

tempt of courts act,” a bench headed by

CJI Ramana said.

He also said that the judiciary did

not want confrontation with the govern-

ment, but the Court was deeply con-

cerned about the level of vacancies in tri-

bunals. This was a justified stand to save

the independence of the judiciary in

these trying times. 

Recently, when the centre cut short

the tenure of acting chairperson of the

National Company Law Appellate Tri bu -

nal Justice AIS Cheema by ten days, a

bench headed by CJI Ramana directed

the government to allow Justice Cheema

to complete his tenure. This decision pro-

tects the independence and credibility of

tribunals, which are essential institutions

in the justice delivery system. The gov-

ernment cannot be allowed to dominate

tribunals and the Supreme Court is the

guardian of these institutions that impart

justice to the people in various areas

where expertiseis required. 

U
nfortunately, the last three CJIs

—Dipak Misra, Ranjan Gogoi

and SA Bobde—have been disap-

pointing in this regard. They failed to

protect the independence of the judiciary

from executive assaults and pressures

and could not meet the expectations of

the legal community. One former CJI did

not even hesitate to accept a nomination

to the Rajya Sabha just after a few

months of his retirement. His nomina-

tion set a bad precedent. 

- aR IJC ,noissucsid evoba eht neviG

ni deunitnoc sah an am

his mission to promote

constitutionalism, rule

of law and good gover-

nance in the judicial sys-

tem. But more efforts

are required to protect

the collective interests of

the judiciary. Happily,

he has made the col-

legium functional and

en hanced the strength

and stature of the

Supreme Court by tak-

ing bold decisions on its

administrative side. 

As the head of the

judiciary, he can also

encourage his colleagues

to expedite ad judication of cases in the

Court to ensure quick justice. Several

important cases like electoral bonds,

Article 370, farmers’ cases, CAA-NRC

case, Sabarimala case, etc., are pending

before the Court and need early resolu-

tion. The Court is the last hope of the

common people when other branches of

the state do not listen to them.

The insightful words of Justice HR

Khanna come to mind: “The real test of

the independence of the judiciary arises

when times are abnormal when the

atmosphere is surcharged with passion,

and emotion when there is a brooding

sense of fear when important personali-

ties get involved, and when judicial

processes are used by those in power to

persecute political opponents under the

garb of prosecution. At such times, it is

not so much the person arraigned as the

accused who is on trial, as it is the judici-

ary which is on trial. Such moments can

well prove to be the twilight of the rule of

law. It is indeed then that our allegiance

to the principle of the independence of

the judiciary is put to the real test. Law

knows of no finer hour than when it cuts

through formal concepts and transitory

emotions to come to the rescue of the

oppressed citizen.”  

—The writer is an advocate in the

Supreme Court 

| INDIA LEGAL | October 4, 2021  27

Recently, when the centre cut short the
tenure of acting chairperson of NCLAT,

Justice AIS Cheema, by ten days, a bench
headed by CJI Ramana directed the centre

to allow him to complete his tenure.

CALLING ATTENTION

The CJI can encourage his
colleagues to expedite the
adjudication of cases,
such as Article 370 (above
left) and farmers’ protest
over farm laws, among
others, in the SC 



Society/ Caste-based Census 2021

LACK’S Law Dictionary

defines census as the official

counting or enumeration of

people of a state, nation or

district. The first detailed

pan-India caste census was

conducted in 1881.

In India, caste-based census has seen

its fair share of lows and highs. It was in

1891 that main castes and sub-division of

castes was recorded in the census. Later,

in the 1901 and 1911 censuses, the caste

of Hindus and Jains and tribe or race of

other religions was recorded. Finally, in

the 1921, 1931 and 1941 censuses, caste,

tribe or race of all individuals enumerat-

ed was recorded. Post-independence,

The Indian Census Act, 1948, came 

into force. 

Pursuant to the policy of the govern-

ment to discourage community distinc-

tion based on caste, the 1951 census

marked a complete departure from the

traditional recording of race, tribe or

caste. And the only relevant question on

caste or tribe incorporated in the Census

Schedule was to enquire if the person

enumerated was a member of any

“Scheduled Caste”, “Scheduled Tribe”, any

other “Backward Class” or if he was an

“Anglo Indian”.

In the 1961 and 1971 censuses, infor-

mation was collected only for SCs and

STs. There has been a long-drawn de bate

for inclusion of caste as an important

factor in the national census.

After a gap of 60 years, the Socio

Eco   nomic and Caste Census 2011

(SECC) was conducted during the Man -

mohan Singh regime. But there was a lot

of criticism about its implementation

and the detailed caste-based enumera-

tion data never saw the light of day. 

A few months ago, the Bihar assem-

bly unanimously passed a resolution

requesting the centre to hold the 2021

census on the basis of caste. After that,

all parties in the state expressed their

support to the caste census by stating it

to be a historical step for poverty allevia-

tion and the upliftment of the downtrod-

den. The caste-based census primarily

aims to identify people from Other

Backward Classes (OBCs), Economically

Backward Classes (EBCs) and Econo mi -

cally Weaker Sections (EWS).

A number of political parties have

pitched for caste census, saying it is nec-

essary to effectively implement welfare

schemes for the backward sections of

society and identify the extent of their

backwardness. While the centre has

informed the SC that it would not be fea-

sible to carry out a caste census, the pro-

posal has invited mixed reactions from

different sections of society.

Recently, the All India Pasmanda

Muslim Mehaz, an apolitical organisa-

tion working for backward sections

among Muslims, demanded the inclu-

sion of Muslims in the caste census. It

said that Muslim communities are listed

India’s
Reality:
Voting
their Caste

The demand of pro-Muslim groups that any caste
census should include them and all religions is 
legitimate. Depriving others would be a travesty of
justice and contrary to the constitutional principles
By Manish Rohilla

28 October 4, 2021

B

this has been added in the Ninth

Schedule of the Constitution.

It was in 2018 that the call for caste-

based census gained momentum. That

was when the Supreme Court passed

certain remarks on a petition challeng-

ing the Tamil Nadu government’s 69 per-

cent reservation policy. It was remarked

by the Court that unless the Tamil Nadu

government conducts a census of people

belonging to different castes, it will not

be able to defend a reservation policy

that exceeds the 50 percent limit set for

total reservation by the Supreme Court’s

- immoC ladnaM eht revo tnemegduj

ssion. Interestingly, the apex court has

recently upheld the 69 percent reserva-

tion by Tamil Nadu.  

It is often argued by legal luminaries

that organising a census is the exclusive

domain of the centre. Moreover, since a

caste census in a state has national rami-

fications, affecting policy making, it

becomes more imperative that it should

be organised by the centre only.  

There is an immense penumbra of

uncertainty that surrounds this legal

question. Technically, there is no bar on

a state government conducting a caste

census. However, Articles 245 and 246 of

the Constitution only empower the cen-

tre to conduct a census. Hence, conduct-

ing any census becomes the exclusive

domain of the centre.

The Supreme Court in - oC susneC

yht rum anhsirK .R sv srO & renoissimm

in 2014 also recognised that there only

exists a census of SCs and STs, but there

is no inclusion of other castes. To be spe-

cific, in para 18, the Court opined: “What

is reflectible is that there is a census of

Scheduled Castes and Scheduled Tribes,

but census is not done in respect of other

castes or on caste basis.”

The Court has maintained a firm

stance on the issue of caste-based census.

In para 21 of the renoiss immoC susneC

judgement, the Court clarifies that courts

are not to plunge into policy making by

adding something to the policy. It reaf-

firms that courts are required to under-

stand the policy decisions framed by the

executive and if a policy decision is
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as OBC and EBC by the Bihar govern-

ment for welfare schemes. They have

also demanded that the benefit of caste

census be extended to all communities

and religions.

It is being vehemently argued that

the Ranganath Misra Commission and

the Sachar Committee reports had made

recommendations on these lines. The

Sachar Committee, 2005, highlighted

that the conditions of Indian Muslims

was below that of Hindu SCs and STs.

The report brought the issue of compar-

ative inequality among Indian Muslims

to national attention. Mean while, the

Rangnath Misra Commi ssion, i.e., the

National Commission for Religious and

Linguistic Minorities, 2004, highlighted

the need for reservations to linguistic

and religious minorities in India.

It is quite clear from past reports

that the conditions for Muslims have not

changed till today. Hence, it is persuad-

ed that any census targeted towards

eliminating societal inequalities must

also include other religions and castes.

The litmus test for any policy making

is its objective and legality. In the quest

to achieve the constitutionally enshrined

objective to become a welfare state,

the state has been empowered with a

ple thora of powers to frame policies

for the upliftment and betterment of

its citizens.

The clamour for caste-based census

is often criticised on the ground that an

objective of identification of voters and

consolidation thereof is being attempted

under the garb of identification of the

beneficiaries. In India, a majority of

people don’t cast their vote; they vote

their caste. Hence, a majority of political

decisions in India is driven by this

harsh reality.

B
ihar is not the first state to

demand a caste-based census.

In 2015, Karnataka had also

undertaken a caste-based census to

effectively identify backward groups in

the state. It was challenged in court later

and the detailed census report still

remains un published. Similarly, there

have been voices in Tamil Nadu where

69 percent reservation exists in contrast

to the 50 percent reservation ceiling;

The All India Pasmanda Muslim Mehaz, an apolitical organisation working for the back-
ward Muslims, has demanded the inclusion of Muslims in the caste census and wants

that the benefit of caste census be extended to all communities and religions.



30 October 4, 2021

arbitrary, it may invite the frown of

Article 14 of the Constitu tion. It categor-

ically states that “it is not within the

domain of the Court to legislate. The

courts do in ter pret the law and in such

interpretation certain creative process is

involved. The courts have the jurisdic-

tion to dec lare the law as unconstitution-

al. That too, where it is called for”.

It must be noted that the Supreme

Court in Kedar Nath Bajoria vs State of

WB stated that “equality does not mean

that all laws must be general in character

and universal in application and that the

State is no longer to have the power of

distinguishing and classifying persons or

things for the purposes of legislation”.

Later, the Supreme Court in State of WB

vs Anwar Ali Sarkar (herein referred to

as Anwar Ali Sarkar) said that equality

does not take away from the State the

power to classify persons for the purpos-

es of legislation, but the classification

must be rational  and in order to satisfy

this litmus test: 

(a) the classification must be founded on

an intelligible differentia which distin-

guished those that are grouped together

from others and  

(b) that differentia must have a

rational relation to the object sought to

be achieved.

This differentia, which is the basis

of the classification and the object are

distinct things, but what is necessary is

that there must be a nexus between

them. In view of the aforementioned

judgements, it must be noted that the

onus to justify caste-based enumeration

in 2021 lies on the state and a clear

nexus bet ween the objective and the

legitimacy must be established irrespec-

tive of the veiled political gains attached

to the caste-census. 

I
rrespective of the fact that the

Indian caste system attributes its

origins to the ancient Hindu Varna

system, it is a reality that caste-based

division spreads to Muslims, Christians,

Buddhists, Jains, Zoroastrians and Sikhs

too. As per the Socio Economic and

Caste Census 2011, among Hindus there

are 26 percent forward castes, 42.8 per-

cent OBCs, 22.2 percent SCs and 9 per-

cent STs in India. Whereas, among

Muslims there are 59.5 percent forward

castes, 39.2 percent OBCs, 0.8 percent

SCs and 0.5 percent STs.

It is imperative for any welfare state

to ensure that all its policies are mass-

eccentric and should benefit the people

at large. The policies of the State have to

be weighed and tested on the touch-

stone of constitutional sensitivity, pro-

tection and the values it stands for.

Circumscribing the caste census to

the Hindu community only and depriv-

ing others, including Muslims, from it

is contrary to the basic principles en -

shrined in the Constitution. The de -

mand of multiple pro-Muslim groups

and organisations that any caste census

should include Muslims and that in-

principle must include all religions is

plausible and legitimate.

In view of the contemporary chal-

lenges, the nation needs an all-inclusive

development-oriented census, instead

of a politically oriented caste-based cen-

sus. It would be a travesty of justice if

we fail to include all the social groups in

any census in the near future. The

po li cy-makers cannot afford to sit in

ivory towers and remain blindfolded to

the miseries of other communities simi-

larly placed.

—The writer is an advocate at

District Courts in Delhi and the Delhi

High Court. He has been assisted by

Ayush Tanwar, a law student and Anish

Kashyap, an advocate

All parties in Bihar have expressed support to the caste census by stating it to be a historical step
for poverty alleviation and the upliftment of the downtrodden. The caste-based census primarily

aims to identify people from the OBCs, the EBCs and the EWS.

Society/ Caste-based Census 2021

is that banks the world over will be the

most affected. This could be a conta-

gion of Biblical proportions and fingers

remain crossed across all boards.

How will it affect India? Devina

Mehra, the super stock analyst in the

India’s stock scenario, does not seem

too worried. In a recent interview to

Moneycontrol.com, she has said: “In

our view, the issue is part of a deliber-

ate move by the Chinese government to

let a few businesses fail, to rein in a

bigger problem. So, they will not let it

go out of hand. The situation is similar

to a ‘controlled detonation’. In a rela-

tively controlled-economy like China,

this is entirely possible. This is in

contrast to several somewhat sensa-

tional reports and videos floating

around.” She may be right, and to bol-

ster her argument she also says that,

overall, the exposure of Indian stock

LOOMING CRISIS

Evergrande’s fate is linked to China’s

eco nomy and may affect banks globally

HE Covid-19 pandemic

will feel like a mild shiver

down the spine of the

world’s financial markets

if China’s second largest

real estate developer

Ever grande defaults. This will be com-

parable to the subprime disaster of

2007-08.

Evergrande, with a debt burden of

around $300 billion, is the world’s

most indebted real estate developer,

and IL&FS, India’s real estate financier

NBFC that collapsed, is not even a

baby compared to that—IL&FS had

combined debt of around Rs 1 trillion.

T The problem is bigger than the debt,

though. It is being said that China’s

authoritative Communist regime may

not be in any mood to rescue the com-

pany, just wanting to let it die. This is

going by President Xi Jinping’s mood

as seen in dealings with Chinese tech

giants, such as Alibaba and edutech

companies in the recent past. 

That won’t be a peaceful death.

While the Chinese real estate sector

will take a massive hit, the bigger scare
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China/ Evergrande Debt Crisis                               Sujit BharPrima
Facie

Chinese
Checkers
Evergrande, with a debt burden of around $ 300 billion, is the
world’s most indebted real estate developer, and its position has
sent shivers down the spine of the world’s financial markets

China’s Communist regime, under Presi -
dent Xi Jinping, may not be in a mood to
rescue Evergrande, wanting to let it die,

going by its earlier dealings with Chi nese
tech giants and edutech companies.
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investors, banks and the greater bond

market, infrastructure-related firms

that drive the global commodities mar-

kets, an entire related transport indus-

try, the cement industry, the small and

medium sized industries that supplied

cables, fittings, furniture and zillions of

other paraphernalia to the real estate

world that Evergrande initiated and

now can’t pay for, etc. 

As for the banking sector, here is a

small example. The People’s Bank of

China (PBOC) pumped 120 billion yuan

($18.6bn) into the banking system

through reverse repurchase agreements,

resulting in a net injection of 90 billion

yuan ($13.9bn), which is barely in the

region of the IL&FS debt burden.

H
ow deep is Evergrande? As

per one study, as of June, its

inventory is worrying. While

this is about 60 percent of its total

assets, it comprises mostly of unfin-

ished projects. This means that such

properties may never be monetised

and the banks will have to bear the

burden of this default. One small indi-

cator is the properties under develop-

ment. This is at 1.3 trillion yuan (or

$202 billion). This has grown a

humongous 54 percent from what it

was just three years ago. This means

that the status does not indicate a stat-

ic debt burden. Even if not a single

more brick is laid, the debt will keep

growing, as interest piles up.

How were the banks financing this?

Possibly through real estate bonds that

were sold within the country and even

abroad through other banks. It is quite

possible that European banks (possibly

even US banks) hold a large amount of

such bonds, showing them off as assets

in their own banking circles and creat-

ing further financial instruments on

investors to the Chinese real estate sec-

tor and to Chinese banks is at a con-

trollable 2.3 percent. Add to that the

fact that Indian exposure to European

banks is also pretty low. 

However, a contagion—if that hap-

pens—is all engulfing, multifaceted.

Here is a problem. European banks’

exposure to India could be as high as

14-15 per cent of the gross domestic

product (GDP). This, in absolute terms,

is approximately $220-225 billion. 

If the contagion spreads, then solid

FDI could recede from India alongside

hot money. That might deplete the

market cap of several Indian compa-

nies, leading to a prolonged bear rule in

the stock markets. This, in turn, could

affect the overall functionality of Indian

companies and even hit the Indian

Rupee hard. What this means is that

import prices (especially of petroleum)

will shoot through the roof, markets

will experience an extreme liquidity

crunch and small industries which may

have just about survived demonetisa-

tion, the GST and the pandemic,

will sink.

All this might happen if an overam-

bitious real estate developer in faraway

China sinks with its debt unpaid.

Evergrande started in 1996, plumb

in the middle of the massive Chinese

growth story and soon after the Indian

markets opened up. That was the time

when China wanted extreme growth to

drive its economy. Nothing seemed in

excess. Even the subprime crisis only

just slowed it down.

Then three things happened. The

Communist regime realised the mas-

sive debt traps the economy was step-

ping into, Xi was elevated to the level

of Mao Zedong and the Covid-19 pan-

demic slammed everything shut. Into

the 21st Century, the brakes were being

applied to the incessant and hollow

growth, private enterprise was being

reigned in, and real estate growth was

suddenly no more in the interest of

the regime.

Let us see how the Evergrande issue

might pan out. This is not an island of

a problem. Evergrande is deeply inter-

twined with China’s overall economy.

Within that massive network are retail

The People’s Bank of China (left) has
provided an injection of 90 billion Yuan
($13.9bn) into the country’s banking
system through complex financial instru-
ments, but that is a drop in the ocean.

China/ Evergrande Debt Crisis/ Sujit BharPrima
Facie



MARRED BY

TECHNICAL ISSUES 

The revamped new
Income Tax e-filing portal
(far left) was expected to
decrease the processing
tenure from 63 days to
one day

Economy/ New IT Portal

HIS year has witnessed

radical changes in the

Indian income tax (IT)

configuration. One of

them is the introduction

of the new IT portal. On

June 7, with much hullabaloo, the refur-

bished portal was thrown open by the

IT department. However, the gateway

remained unreachable for the better

section on its debut day. Almost a

month later, nothing has changed and

taxpayers are progressively becoming

impatient.

In May 2021, while publicising the

launching of its new e-filing portal—

http://www.incometax.gov.in—the IT

department mentioned that the new

portal will be a “taxpayer-friendly por-

tal”. It also stated that the portal would

facilitate the processing of IT returns

and help in issuing rapid refunds to tax-

payers. Plus, all communication, up -

loads and unresolved activities would be

shown on a single dashboard, it claimed.

Additionally, to assist taxpayers, the

software for preparing tax returns

would be incorporated in the portal

along with a new call centre for quick

reaction to inquiries.

The prime reason for introducing the

new portal was to have a gateway with

elementary configuration and easy use.

Therefore, the government entrusted

the task to tech giant Infosys. In 2019,

the entity was given the contract to

develop the new IT portal in order to

decrease the processing tenure from 63

days to one day. The total expenditure

was Rs 4,200 crore.

Unfortunately, a few hours after the

introduction of the portal, things began

going downhill. Tax specialists resorted

to Twitter to raise the flag about glitch-

es, tagging the finance minister. This

forced the minister to ask the co-foun -

der and chairman of Infosys, Nandan

Nilekani, to tackle users’ apprehensions.

Though the company has said that it is

working swiftly on this project with

more than 750 people, even after app -

sehctilg ynam ,syad 09 yletam ixor

remain, and the new portal has become

a running comedy. The government had

ordered its team to resolve the problems

by September 15, 2021.

Similarly, the company’s work with

the ministry of corporate affairs and

GSTN (ministry of finance) has given a

similar headache to many professionals

and businessmen.

Some of the glitches with the IT por-

tal has been the failure to create a one-

time password or Pin for authenticating

Aadhaar, hitches relating to password

creation and inability to integrate his-

torical data for previous returns. There

are also mistakes in the calculation of

interest, wrong catching of details from

Form 16, failure to add particulars for

tax exemption for trusts, failure to

accept the tax return even days after

submission, failure of the e-verification

system, inability to capture the details

from Form 26AS and lot of time in

uploading the return. 

Furthermore, the portal was not fully

functional and complete at the time of

Rough Ride for Taxpayers
The portal has faced numerous glitches despite
being handled by tech giant Infosys. As taxpayers
face hurdles in filing their returns, the government
should act fast to sort out this issue
By Shivanand Pandit
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ITR forms for companies, partnership

firms and Limited Liability Partnerships

(LLPs) are still not available for filing.

Due to numerous functional glitches,

the user interface of the new portal is

very difficult to use as it follows a step-

by-step tactic. In the earlier portal, it

was easy to fill in particulars on several

tabs of the return form and fill them

- woH .gnilif fo emit eht llit ylevissergorp

ever, now in order to fill up the particu-

lars, one can have immediate access

only when the fields in an earlier step

are filled.

Importantly, the style in which the

government configures its technology

schemes is also defective. For instance,

most government technology contracts

warrant the vendors to work as system

integrators. This means they must not

only offer the software and related serv-

ices, but also arrange for hardware com-

ponents, which comprise more than 50

percent of the total contract cost. More -

over, IT companies must pay the suppli-

ers of the hardware upfront, but the

payment from the government comes

many months later.

The government should not levy

interest for those taxpayers who have

already paid their total tax liability if

they file their tax returns within the pro-

longed time limit. The government

should act fast and fix the hitches ins -

tead of only making grand statements

about creating digital powers for ease of

doing business and ease of living. 

The fact is that the tax portal glitch is

a blunder by both the government and

Infosys. Therefore, making Infosys the

only villain in the story is prejudicial.

Two weeks before, RSS-affiliated maga-

zine Panchjanya blamed Infosys for

being anti-national. This is not a wel-

come trend. However, if Infosys fails to

fix the problems of the portal on time, it

may adversely influence the govern-

ment’s revenue collection when it is

experiencing a sombre funds crisis.

—The writer is a financial and tax

specialist, author and public speaker

based in Margao, Goa

| INDIA LEGAL | October 4, 2021  35

introduction. Several features were ab -

sent and it was half-baked. There are

manifold levels in the portal that should

work in a cohesive manner for smooth

transactions on the site. This has not

occurred in the new portal. The govern-

ment also failed to precisely outline the

scope and introduced the portal in a

hurry. This means that the gateway was

far from ready before the introduction

and it was launched hastily.

Another common problem faced by

tax consultants is the poor performance

of the e-proceedings utility. This is tax-

ing for taxpayers who must file respons-

es to questions raised by the IT depart-

ment. They are also not able to upload

any documents within a specified peri-

od. Also, due to the non-accessibility of

online service for filing of Form 15CA or

Form 15CB, those making foreign remi -

ttances are not able to file the pres -

cribed forms. This has led to a major

commercial impact.

Because of these glitches, tax profes-

sionals are batting for bringing the old

portal, which was managed by TCS.

However, this is not easy as it may give

rise to new problems. Most of the data

from the old portal has already been

shifted to the new one and many have

already begun filing them. If the portal

gets reversed now, user information will

go missing and a mismatch of details

could create a major mess.

O
ther challenging issues are—

requesting an adjournment in

enduring assessments, comply-

ing with the “Vivad Se Vishwas” system

and uploading the digital signature.

Even though the government has de -

layed the due date for individual taxpay-

ers to file their income tax return (ITR)

to December 31, it is imposing a 1 per-

cent interest for each month of delay

beyond the original July 31 deadline.

This has provoked queries about why

they should be punished for the govern-

mental fiasco.

The processing pace of the new por-

tal is also time-consuming. In addition,

The tax portal glitch is a blunder by both the government and Infosys. Therefore,
making Infosys the only villain is prejudicial. However, if Infosys fails to fix the

problems on time, it may adversely influence the government’s revenue collection. 



Focus/ Female Circumcision Among Bohras 

UBLIC Interest Litigation is

like riding a tiger. You can’t

get down from the tiger

whenever you want, you are

compelled to ride it! In this

regard, four PILs came to

the apex court and will be prioritised by a

seven-judge constitutional bench bet -

ween women’s human rights and free-

dom of religion. These four PILs deal

with entry of Hindu women over 50 years

and below 10 into the Sabarimala temple,

Muslim women into mosques and Parsi

women married to non-Paris into fire

temples and female genital mutilation

among the Bohra community. 

Of these, female circumcision is con-

sidered the most serious as it has psycho-

logical and physiological consequences

on women. This includes excessive bleed-

ing and pain during sexual intercourse,

complications during child birth, higher

risks of urinary retention, vaginal and

pelvic infections and many more. 

India is a multi-religious country and

Muslims form a considerable percentage

of the population. They are divided into

two sects: Sunnis and Shias, and the

Bohra community belongs to the Shia

sect. After the death of Ali, whom Shias

believed to have succeeded Mohammed,

the line of succession continued through

Imams. On the death of 5th Imam ar -

ound 765 A.D., a dispute arose and the

Shia sect got further divided into two

sub-groups—Ismailia and Isna-Asharia.

The Bohra community belongs to the

Ismailia branch, the sub-group who

wanted Ismail’s son to succeed. However,

with the passage of time, there were vari-

ous splits within the Bohras as well.

As the danger and belief of persecu-

tion started, Imams went to seclusion in

later years. The 20th Imam directed

Hujjat (a dignitary next in rank) to

appoint a Dai (missionary) to carry on

the mission of Imams so long as they

remain in seclusion. The Dai, hence,

became an important figure in the Bohra

community and continued till date. 

Female circumcision among the com-

munity is regulated by Dai. The highest

seat of Bohras shifted from Yemen to

Gujarat almost 100 years ago. It was es -

tablished in Surat initially, but presently

the high-priest of the Dawoodi Bohras,

called Syedna Saheb/Maulana, is seated

in Mumbai. The community in India is

mostly found in Gujarat, Rajasthan, Ma -

ha rashtra and Madhya Pradesh. 

“Bohra” is a Gujarati word which

means traders. Generally, they are a suc-

cessful business community and the

women are highly educated. It is believed

to be the only Muslim sect in India which

practices female circumcision. While the

Dawoodi Bohras are the largest sect

am ong the Bohras, other sects such as

Sule mani and Alvi Bohras also follow

this practice.

Sunna, a traditional word for female

circumcision, is an Arabic word which

- h oB eht yb decitcarp si tI .”ytud“ snaem

ras in general and the Dawoodi Bohras in

particular. It is carried out behind closed

doors on minor girls, aged 1-15 years. The

procedure is carried out in four different

ways and could include stitching the

The Most
Unkindest
Cut of All

While the religious practice violates the rights of
minors, equilibrium cannot be achieved by the court

outlawing it. Instead, there should be a legislation
that limits, not prohibits, this practice

By Prof Ashish Virk 
& Prof Aman Amrit Cheema
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An annual survey on world’s cities has

ranked them in terms of affordability.

The Urban Reform Institute and the Fron -

tier Centre for Public Policy have just

released the 2021 edition of the Demo -

graphic International Housing Affordability

report which confirms that Vancouver in

Canada is among the world’s least afford-

able cities to live in (below right). This is

also a warning that housing affordability is

worsening around the world due to the

pandemic. The report gauges affordability

by measuring income in relation to housing

prices in 92 major (metropolitan) markets

in eight nations or locations: Australia,

Canada, Hong Kong, Ireland, New Zealand,

Singapore, the United Kingdom, and the

United States.

The reports says that a large number of

buyers, particularly in suburbs and outlying

areas, during the pandemic has decreased

housing affordability and that low- to mid-

dle-income households will see further

declines in standards of living. The study

points out that remote working has height-

ened shifts to more affordable locations. 

The report found that most severely

unaffordable major housing market is

Hong Kong (with a median multiple of

20.7), with Vancouver (13.0) coming in sec-

ond. Sydney (11.8), Australia and Auckland

(10.0), New Zealand, followed, and Toronto

(9.9) rounded out the top five. 

In this year of the global pandemic and

lockdowns, it is not surprising that housing

affordability—given the large influx of new

buyers, particularly in suburban and outly-

ing areas—has continued to deteriorate. As

a result, many low-income and middle-

income households who already have suf-

fered the worst consequences from housing

inflation will see their standards of living

further decline.

The Affordable Index

Broadway in New York is synony-
mous with theatre. For 18

months, the lights went dark, seats
were empty and the huge Billboards
in Times Square remained as a stark
reminder of the lost experience,
which has hit Broadway harder than
at any time in its history, including
World War II. Thousands of people
lost their jobs. 

Next week, Broadway will be back
with a bang, opening with the three
biggest musicals that were interrupt-
ed by Covid-19—Hamilton (bottom),
The Lion King and Wicked. Tickets
are already sold out, thanks to the

-lof eb lliw yehT .dnam ed pu-tnep
dna slacisum 81 reht ona yb dewol

five plays in the coming weeks.
There are restrictions though—

audiences must be fully vaccinated
and wear masks. Theatre was badly
hit because it is a communal experi-
ence and indoors. The lessons are
being applied across the country as
theatres work to safely reopen. 

At Arena Stage in Washington,
last week, ticket holders for the first
night of Toni Stone were obliged to
show proof of vaccination or a recent
rapid antigen test before entering the
building. Ushers carried signs that
said: “Masks on, phones off ”. Instead
of an opening night party, guests
were handed takeaway boxes of
sweet treats.

There will also be outdoor per-
formances in Times Square, a video
featuring Oprah Winfrey and a TV
special. Bruce Springsteen has
announced that his hit Broadway
Show will return, but only in front of
vaccinated audiences.

Back to Broadway

refuge in the Hotel Mille Collines that

spared them.

Rusesabagina, who left Rwanda in

1996, went from hero to enemy of the state

in a short time as his criticism of the post-

genocide government grew louder. It grad-

ually morphed into calls for regime

change. He became head of the Rwanda

Movement for Democratic Change

(MRCD), and its armed wing, the Nation -

al Liberation Front (FLN) had been

accused of carrying out attacks in Rwanda

earlier in 2018. Rusesabagina, who

became a taxi driver in Belgium, has long

complained of harassment from Rwandan

agents. In 2009, he left Belgium, where he

had settled with his family, for the US

after his home was burgled several times

and important documents were stolen. His

journey to stardom began after the film

Hotel Rwanda was released in 2005,

where he was played by Don Cheadle. 

Rusesabagina was then given several

awards, including the Presidential Medal

of Freedom, the US’ highest civilian hon-

our, by George W Bush in 2005. But it was

Rusesabagina’s links to the FLN, which

had carried out attacks in Rwanda that

gave the authorities grounds to arrest him.

His family said that he had been abducted

in Dubai and taken by force to Rwanda. In

court, Rusesabagina did not deny a con-

nection to the FLN. “I do not deny that the

FLN committed crimes but my role was

diplomacy,” he argued. “He is a political

prisoner,” his daughter Carine Kanimba

told the BBC.

The guilty verdict came as no surprise

and politics seems to have proven stronger

than Hollywood stardom.

Each year, Time Magazine’s list of the

100 most influential people on the

planet is eagerly awaited for its authentici-

ty and variety of awardees from all over the

world. Singers, actors, politicians, activists,

inventors, authors, sportspersons, it is a

diverse list that is tough to argue with.

Three Indians feature in this year’s list

released last week, apart from Kamala

Harris. Adar Poonawala (above left) fea-

tures for obvious reasons—his company,

the Serum Institute of India, was already

the world’s largest vaccine maker and he

promised 1.1 billion doses of Covid-19 vac-

cines for the developing world by the end

of 2021, says the tribute. But, over the

course of this year, a series of issues—a fire

at his plant in Pune, India, trouble secur-

ing raw materials and a vaccine export

ban—slowed his ambitions. Whether he

can come out of the present situation—

with a third wave looming—will be a test of

his ability and leadership. 

The second more obvious choice for the

list of 100 was Prime Minister Narendra

Modi. As noted analysts Fareed Zakarai

writes: Narendra Modi dominates the

country’s politics like no one since Nehru

or Indira Gandhi…When he was elected,

many believed that Modi would finally

move India off its socialist past and into a

capitalist future. He’s done some of that

but more determinedly he has pushed the

country away from secularism and towards

Hindu nationalism. In addition to eroding

the rights of India’s Muslim minority,

Modi’s government has imprisoned and

intimidated journalists who shine a light

on its abuses and has passed laws crippling

India’s thousands of NGOs and advocacy

groups. Two international think-tanks con-

cluded this year that under his watch,

India has moved towards what they call

“electoral autocracy”. Zakaria ends his

analysis with this: “Modi must decide if

that is what he wants as his legacy.”

The third Indian is Mamata Banerjee

(left) who, says journalist Barkha Dutt, has

become the face of fierceness in Indian pol-

itics. Unlike many other women in Indian

politics, says Dutt, Mamata has never been

framed as someone’s wife, mother, daugh-

ter or partner. The street-fighter spirit and

self-made life in a patriarchal culture sets

her apart. If any coalition of forces were to

come together to counter Modi nationally,

concludes Dutt, Mamata is almost certain

to be the pivot.

J
ustin Trudeau (right) is back, hav-

ing retained his prime minister-

ship but his gamble of holding

elections failed to win him the majority

he desperately needs. Pretty much a

repeat of the 2019 verdict when Cana -

dian voters gave the Conservatives the

popular vote but not enough seats to

take down Trudeau’s Liberals. 

The right-wing People’s Party of

Canada failed to gain any seats, despite

building a national movement around

the platform of opposition to Covid-19

vaccination. The left leaning party, the

NDP, led by their charismatic bhangra-

dancing leader Jagmeet Singh (far

right), has ensured small gains for the

party by being a progressive voice in

contrast to Trudeau’s more centrist

Liberals. He had run on a campaign for

affordability and a tax on the rich. He

had made history by becoming the first

non-white leader of a federal party in

Canada, even getting the endorsement of

a fellow left-of centre politician, US

Senator and former presidential hopeful

Bernie Sanders. For now, however, Tru -

deau still calls the shots.
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Time to Pay Tribute

Canadian Roulette

Paul Rusesabagina, the subject of

Oscar-nominated film Hotel

Rwanda portraying his life-saving

actions during the Rwandan genocide,

now faces many years in prison for ter-

ror-related crimes. The former hotel

manager is credited with saving the

lives of more than 1,000 people during

the genocide in April 1994, when about

8,00,000 people, mostly ethnic Tutsis

were massacred by extremists from the

Hutu community. Rusesabagina, a

Hutu married to a Tutsi, said in his

autobiography, An Ordinary Man, that

it was his ability to persuade the killers

against targeting those who had sought

Hero of film Hotel

Rawanda faces prison



Health/ Booster Shots for Covid-19

A Case of 
Vaccine Inequity

While some nations have started the shots, India is not in a position to do
so as the first shot itself has not been given to the entire population. Plus,

there is not enough scientific evidence to push for it
40 October 4, 2021

shots to those who have been vaccinat-

ed. “Current data suggests that the vac-

cines are effective in preventing severe

disease and death in those who have

been vaccinated even against the Delta

variant,” he said.

A number of countries, including the

US and Israel, are planning to offer

booster doses of Covid-19 vaccines. On

July 30, Israel approved the adminis-

tration of a booster dose of the Pfizer

vaccine for people

who were 60 or

older and who had

received a second

dose of vaccine at

least five months

earlier. Britain’s Covid-19 booster roll-

out kicked off, with the country giving

the third dose to health workers ahead

of winter. In the US, a panel advising

the Food and Drug Administration rec-

ommended boosters of Pfizer’s Covid-19

vaccine for people 65 and over, and

those at high risk, while voting against

third shots for everyone.

The National Expert Group on

Vaccine Administration for Covid-19

has discussed the issue of giving boost-

ers and it is being looked into deeply,

NITI Aayog Member (Health) Dr VK

Paul reportedly said earlier this month.

It must be taken as a work in progress

as science is still emerging in this area,

he stressed.

Till date, India has administered

82.72 crore vaccine doses, according to

data on the CoWIN portal. With this,

an estimated 63 percent of India’s adult

population has received the first dose

and 21 percent are fully vaccinated, offi-

cial sources said. As per experts, all cur-

rent Covid-19 vaccines in use world-
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HERE is talk now of a

booster shot for Covid-19

among those already

vaccinated twice. Several

high-income countries the

world over have started

administering these boosters. Should

India follow suit?

Experts feel there is not sufficient

data on the need for a booster dose for

Covid-19. An expert panel under the

ministry of home affairs

has predicted that a

third wave of Covid-19

could hit the country

anytime between

September and October

and suggested significantly ramping up

the vaccination pace. WHO has sought

a two-month halt on administering

booster shots in view of the severely

constrained vaccine availability around

the globe.

Dr NK Arora, chairman of the

Covid-19 working group of National

Immunization Technical Advisory

Group reportedly said: “The require-

ment of a booster dose in our country

cannot be decided on the basis of the

situation and decisions taken in west-

ern countries. Local evidence, based on

studies done in different parts of the

country, will guide the need for our

people. This will be considered when

70%-80% of the population is already

infected. Overall, a considerate decision

will be taken based on the best available

scientific evidence with the overall

objective to provide optimal protection

to our people.”

AIIMS Director Randeep Guleria

too was reported as saying that there is

no definite evidence currently to sug-

gest that there is a need to give booster

WHO Director-General Tedros Adhanom Ghebreyesus has called for a
pause in administering booster shots. He said this would ensure vaccination

of at least 10 percent of the population in every country.

T

THE THIRD JAB

The UK has started delivering Covid-19 boost-

er vaccines to eligible people after recom-

mendations from its expert advisory panel 
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wide remain very effective for protec-

tion against serious illness or death

from the infection, without any

booster doses.

D
r Mathew Varghese, Consul -

tant, St Stephen’s Hospital,

Delhi, told India Legal: “There

is no scientific study that a booster

shot will help. When many people have

not even got the first Covid shot, it is

like having a gourmet meal when

others are going hungry. At an individ-

ual level, one can get the booster shot,

but as a public health policy, a booster

shot would be asking too much for

India’s billions. Even the shots being

given to children abroad for Covid-19

are meant for those over 12 years and

studies have shown ill effects on them,

so only one shot is recommended

for them.”

A third dose is not yet approved in

India because it’s not a priority at the

moment. There is no credible evidence

that the efficacy of vaccines against

severe Covid-19 reduces substantially

over time.

Recently, during a recent study of

faculty members of a research unit in

Bhubaneswar who were given two doses

of the vaccine, it was found that around

23 percent were antibody negative. Dr

Ajay Parida, Director of Bhubaneswar-

based Institute of Life Sciences, sug-

gested that the booster dose will be

given to those with lower antibodies.

He reportedly said: “Though the anti-

body level is 30,000 to 40,000 in some

Covid infected people, it is below 50 in

a significant number of vaccinated indi-

viduals. If the antibody level is 60 to

100, then we can say the person is anti-

body positive.”

The report also stated that the anti-

body level was seen to come down after

four to six months in many who were

vaccinated with both doses. Parida said

that the booster dose is required for

those having low or negative antibodies

despite full vaccination. He added that

the clinical study is in its final stage and

- ivoC—seniccav naidnI fo ycaciffe eht

shield and Covaxin—is about 70-80

percent. This indicates that around

20-30 percent of those vaccinated may

not develop antibodies.

Scientists are searching for biologi-

cal markers that could reveal when the

protection from a vaccine is no longer

enough to hold back the coronavirus. It

is possible that a certain level of anti-

bodies marks a threshold: If your blood

measures above that level, you are in

good shape; but if it is below it, you are

at greater risk of infection.

WHO too has asked wealthy nations

to hold on to booster shots as it could

worsen global vaccine inequity. Earlier

this month, WHO Director-General

Tedros Adhanom Ghebreyesus had

called for a pause in administering

booster shots. He had said this would

ensure vaccination of at least 10 per-

cent of the population in every country.

Therefore, the general view of

experts is that some countries are rec-

ommending booster doses a little too

early, based on very small studies.

There is not enough scientific evidence

to argue for booster shots. The vaccina-

tion programme is a combination of

scientific evidence and operational

feasibility.

—By Abhilash Kumar Singh and

India Legal News Service

Till date, India has administered 82.72 crore vaccine doses, as per the data on the CoWIN portal.
Experts say that all current Covid-19 vaccines in use worldwide remain very effective for

protection against serious illness or death from the infection, without any booster doses.

Health/ Booster Shots for Covid-19
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