
NDIA EGAL I     September 6,  2021

STORIES THAT COUNTL
Scrapping  
Old Cars: Policy 
glitches

Delhi Metro  
Extension:  
Environmental havoc?

LIFE OF A JUDGE
Justice Kamaljit Singh Garewal ruminates on the trials and tribulations of sitting 

on a bench and facing the slings and arrows of a judicial battlefield





HE terror bombings and killings around
Kabul’s airport have once again focused
world attention on the “sudden” Ame -
rican pull out. Actually, President Joe
Biden’s “new” Afghanistan policy is old

wine in new bottles. It is more an effort to show-
case him as being “presidential and decisive” to his
domestic audience when his popularity ratings are
at a high, rather than any bold new stratagem to
end the conflict in one of the most explosive
regions in the world.

Biden’s professed determination to crack down
heavily on Pakistan, in case it shelters terror
groups such as the Haqqani organisation, while
leaning more heavily on India to play a more dom-
inant role in the region is a continuation of the pol-
icy enunciated by former President Trump. What
the American stance, following the troop with-
drawal, means in terms of new military and diplo-
matic strategy or what will actually change on the
ground is anybody’s guess. This is largely because
historically, the goals of foreign interventionists in
Afghanistan have remained amorphous outside of

protecting their own interests in this strategically
located and minerally rich mountain terrain.
Shifting alliances and rapid regime changes make
it a impossible to define permanent friends or ene-
mies in Afghanistan. There are too many cooks
churning up the broth—America, NATO, Iran,
Pakistan, Russia, and increasingly, China.

The American troop pull-out should really have
come as no surprise to anybody. Trump had spelled
it out loud and clear before Biden actually imple-
mented it. The former President had described
America’s presence in Afghanistan as an expensive
foreign, no-gain adventure over two years ago.
Afghanistan government security forces loyal to
President Ashraf Ghani were said to have num-
bered anywhere between 2,00,000 to 2,50,000 but
were not yet considered to be fully trained or bat-
tle-worthy. Two years ago, the Taliban already con-
trolled anywhere between 35 to 40 percent of the
country, and were gaining ground, with a strangle-
hold in Helmand, the opium capital of the region.
Islamic State adherents had already gained a
foothold in Khorasan. So why should the Taliban
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President Barack Obama’s “surge” in Afghanis -
tan saw the presence of over 1,00,000 troops in
2010 before the gradual withdrawal—an amount
almost equal to the Russian build-up before
Moscow’s ignominious retreat in 1989. That com-
parison in itself speaks volumes for the fate of for-
eign military involvement in Afghanistan. The
historical chain shows—starting with the British
reverses —that you can neither set up a West -
minster nor a Kremlin nor a White House in
Kabul. Yet, in the current stalemate, about 3,000
civilians and government troops were killed every
year, while the Taliban and rebel fighters lose
10,000 men who were replaced just as rapidly.

The exact nature of the role that America
wants India to play in Afghanistan remains
unclear. Whispers in diplomatic quarters in
Washington were that former President Trump,
two years ago, had requested Prime Minister
Narendra Modi during their last meeting for even
“a token form” of military assistance. Modi,
sources say, was sympathetic but insisted that
Washington should display firmer resolve in
deterring Pakistan from aiding and abetting
Taliban-networked terrorist groups like LeT and
JeM in their hits on India and involvement in the
Kashmir insurgency.

India already has over a billion dollars in in -
vestments in Afghanistan in civilian projects.
Indian diplomats had then told their Am -

erican counterparts that New Delhi would be
willing to double this figure on its own in return
for a greater American involvement in India’s
security concerns and tough action against
Pakistan. So, the American administration has
been trumpeting cutting off billions of dollars in
economic and military aid to Pakistan as well as
possible sanctions against Pakistani government
operatives found sympathising with or aiding
anti-India terror groups.

But Pakistani diplomats have traditionally
been nothing short of brilliant in manipulating
their Western allies, particularly America, when
it comes to triangular diplomacy and the strategic
isolation of India. The Pakistani position with
the Americans behind closed doors is that they
have no option but to use some of the Taliban-
supported groups as a buffer against India forging
alli ances on Pakistan’s western front in order to
deny it “strategic depth” in the east, where Indian

military forces are arrayed against their country.
They also argue that Indian “repression” in Kash -
mir is the real cause for Islamic insurgent vio-
lence against India, rather than any Pakistani
instigation.

Sanctions and threats against Pakistan have
never worked. I remember former Congressman
Lester Wolff, chairman of the Asian and Pacific
Affairs Committee, telling me that he had repeat-
edly informed the US administration—with pho-
tographic evidence in the early 1980s—that Pa k -
istan was building centrifuges to develop nuclear
weapons, but he was ignored. Later, Congressman
Stephen Solarz succeeded in getting through
Cong ress the Solarz Amendment which would
sanction any non-NPT country suspected of
developing fissionable materials. Later, this sanc-
tion was lifted specifically for Pakistan even as
evidence mounted that it was about to go nuclear.

The Americans are not unaware of Pakistan’s
double game. Yet it works. It’s called the “loyal
ally” line. Whenever America gets tough with
Pakistan, Islamabad’s diplomats and lobbyists fan
out among the capital’s Congressional, adminis-
tration, financial, media and military circuits,
reminding them—with deep humility and sense
of pain and hurt—that “you are letting down
your most loyal ally who has always stood by your
side”. They are doing that even now, pointing out
that in the past Pakistan’s civilians and school
children have been wounded, maimed and killed
by the Taliban.

One senior Indian diplomat confided to me:
“They are superb at this game. Better than us.
Our appeals to America in terms of being sis-
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ter democracies and believing in the same values
fall flat in comparison to Pakistan’s pleadings that
they willingly joined the SEATO and CENTO
groupings as military partners with the US in post-
World War II when India was non-alig ned, or
helped the US reach out to China in 1971, or gave
the Americans air bases, and helped create the
American-backed jehadi resistance to the Russian
invasion of Afghanistan.”

Also, the relationship between the Pakistani
military, the ISI, and American defence contrac-
tors who have done billions worth of business with
Pakistan is a bond that very few Presidents or
members of Congress have been able to break. So,
America looks the other way even though it is
aware that the military and financial aid it gives to
Pakistan to fight insurgents and protect western
interests in Afghanistan is diverted to building up
its military strength against India. This has been a
long-standing bone of contention between India
and the US which Indian diplomats have conveyed
to the Americans in plain language.

An earlier offer of financial aid to Pakistan by
President Jimmy Carter, the former peanut farmer
from Georgia, to deter Pakistan from the nuclear
path and yet retain its support against the Russian
invasion of Afghanistan in 1979, was disparagingly
dismissed by Gen Zia-ul-Haq as “peanuts”.

Pakistan, in the face of weak US resistance,
went on to become not only a nuclear power
but also a rogue nuclear proliferator, selling

and sharing secret nuclear reactor parts and tech-
nology to North Korea, Iran, and Libya. The fact
that America’s enemy number one, Osama bin
Laden, was being sheltered in Pakistan had little or
no impact on the relations between that country

and the US, which continued to treat Pakistan as
a frontline state and a key strategic ally supporting
larger American interests in Afghanistan and
Central Asia.

On the diplomatic front, America’s oppor-
tunistic “tilt” to India may be more a public snub
or an irritant to Pakistan, but it is not overly wor-
rying unless Uncle Sam can match words with
action, which seems to be a difficult proposition
for the American President. The Wall Street
Journal commented a couple of years ago that
Pakistan “has been exploring alternative alliances
in recent years. The new pressure on Pakistan as
well as a renewed US tilt towards India that
Trump stressed is likely to drive Islamabad deep-
er into a growing partnership with China, which
has shown an increased willingness to provide
support to Pakistan. Washington has to be careful
that any pressure campaign doesn’t jeopardise its
ability to move military supplies through Pakis -
tan to Afghanistan which is landlocked”. China
has already invested some $55 billion in infra-
structure projects in Pakistan.

Jarrett Blanc, former special representative
for Afghanistan and Pakistan under the Obama
administration, bluntly said on the record to the
American media that efforts to crack down on
Pakistan had never produced any concrete results:
“We’ve tried this in every conceivable way. We’ve
withheld funds in the past, and it doesn’t have any
particular meaning.”

Pakistan remains openly defiant and defensive.
It denies harbouring terror groups and paints itself
as the biggest victim of terror. Its foreign minister,
KM Asif, has gone on record saying: “We can sur-
vive without (US) money. We are not fighting this
war with their money”.

But there is no doubt that Islamabad takes very
seriously any Indian attempt to play the “Afghanis -
tan card” against it. This is its vulnerable underbel-
ly. And it may make a difference, no matter how
small, if not to the larger conflict in Afghanistan, at
least to the Indo-Pak equation if America puts its
money where its mouth is and India walks that
extra mile.

For all these reasons Indian Prime Minister
Narendra Modi’s “wait and watch” policy regarding
the fast moving events in Afghanistan may be the
only sensible card New Delhi can play as of now.
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The Supreme Court bench of Chief Justice
of India NV Ramana and Justices DY

a gniraeh elihw ,tnaK ayruS dna duhc ardnahC
plea challenging notification issued by the
West Bengal government constituting an enquiry
commission to investigate allegations pertaining
to the Pegasus spyware scandal, asked the
state government to go slow on the issue,
especially since “...the issue is connected to
other issues...” The bench said: “...in all fair-
ness, we expect you can wait. We will hear it
with the other matters sometime next week.”
The state’s committee is headed by former top
court judge, Justice Madan B Lokur (right).

rof gnirae ppa ,labiS lipaK etacovdA roineS

the state, explained that since “the Central
Government did not find it necessary to

ot noitaler ni yriuqnI fo noissimmoC a tnio ppa
the ‘Pegasus’ spyware scandal, it acted well

within its legal
authority to

- oc a tnioppa
ecnis noissimm 

the subject matter
of the inquiry fell
within the bounds
of List II and III of
the Seventh
Schedule of the
constitution.”

SC asks West Bengal government to go slow with
Pegasus spyware probe commission

The government cleared names of all
nine judges proposed for promotion

to the top court by the Supreme Court
collegium. This means that Justice BV
Nagarathna (left) of the Karnataka High
Court could progress to become the
first woman chief justice of India, even
if for just one month—September 25 to
October 29 of 2027.

- an sedulcni segduj enin fo tsil ehT
mes of three woman judges as well.

- duj enin eht fo noitcudni eht htiW
ges, the Supreme Court strength goes
up to 33, one short of its sanctioned
strength. The appointees will now have
to be given presidential warrants of
appointment.

The Collegium—comprising Chief
Justice of India NV Ramana and Jus -
tices UU Lalit, AM Khanwilkar, DY Chan -
drachud and L Nageswara Rao—had
proposed the names of the following
judges for elevation: 
1. Justice AS Oka, Chief Justice,
Karnataka High Court.
2. Justice Vikram Nath, Chief Justice,
Gujarat High Court.
3. Justice JK Maheshwari, Chief Jus -
tice, Sikkim High Court.
4. Justice Hima Kohli, Chief Justice,
Telangana High Court.
5. Justice BV Nagarathna, Judge,
Karnataka High Court.
6. Justice CT Ravikumar, Judge, Kerala
High Court.
7. Justice MM Sundresh, Judge,
Madras High Court.
8. Justice Bela M Trivedi, Judge, Gujarat
High Court.
9. PS Narasimha, Senior Advocate. 

Centre clears all nine names proposed
as SC judges by collegium
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T - gna sti deyevnoc truoC emerpuS eh
uish to the centre over the slow dis-

posal of pending criminal cases against
MPs and MLAs. The bench of Chief
Justice of India (CJI) NV Ramana and
Justices DY Chandrachud and Surya Kant
said: “We had expressed our displeasure
to the Solicitor General and asked him to
do something. Don’t keep hanging like
this. We’ll ask SG to give an explanation
for this, especially for ED and CBI.”

The bench came to the conclusion that
lack of manpower in the investigating
agencies and lack of infrastructure is the
main reason for the delay. “Manpower is a
real issue. Just like us, investigating agen-

cies are also suffering with this issue,” the
bench said.

The bench also directed the Solicitor
General to make appointments of addition-
al manpower which is required by the
investigating agencies. The Solicitor
General assured the bench that he will
have a joint meeting with directors of
ED and CBI and deal with the lacuna of
manpower.

- puS eht taht deifiralc osla hcneb ehT
reme Court had not put a blanket ban on
withdrawal of cases against legislators.
“There could be cases of malicious prose-
cution against them (MPs and MLAs)
being public servants. Such cases could
be withdrawn. Only thing is that, there

- eb struoC hgiH yb yniturcs eb dluohs
cause many times these legislators also
misuse their powers,” said the CJI.

The central government notified the
appointment of five Additional Judges

to the Calcutta High Court (below) and a
Judge to the Madras High Court. In a
notification President Ram Nath Kovind
appointed Kesang Doma Bhutia,

,radmujaM otaguS ,atnam aS htanardnibaR
ramuK adnanA dna kayan attaP saviB

Mukherjee as Additional Judges of the
Calcutta High Court, in order of seniority.

- mujaM otaguS fo tnemtnioppa ehT“
dar and Bivas Pattanayak as Additional
Judges of Calcutta High Court would be
for a period of two years with effect from
the date they assume charge of their
respective offices. However, the period of

- aR ,aituhB amoD gnaseK fo tnemtnioppa
bindranath Samanta and Ananda Kumar

- laC fo segduJ lanoitiddA sa eejrehkuM
cutta High Court would be till May 4,
2022, June 23, 2023 and August 4,
2022, respectively, with effect from the

date they assume charge of their offices,”
stated the notification issued by the
Ministry of Law and Justice Department
of Justice (Appointment Division).

In a separate notification, the centre
notified the appointment of Pranay
Verma as a Judge of the Madhya Pradesh
High Court.

Centre approves
appointment of five
additional judges to
Calcutta High Court,
one to Madras High
Court

Justice Dalvir Bhandari (right) of
Jodhpur, India’s representative to the

nesir sah ,ecitsuJ fo truoC lanoit anretnI
to be its chief justice. His appointment is
for the next nine years. In the election to
the post, Justice Bhandari received 183
of the 193 votes polled. Great Britain held
this position for 71 years.

Justice Bhandari had been a judge of
the Supreme Court of India, being elevat-
ed to that position in 2005. He was

- aN eht fo licnuoc gninrevog ,reb mem
tional Law University, Jodhpur; was
chairman of the Supreme Court Legal
Services Committee; chairman of the
Mediation and Conciliation Project

Committee; and also chairman of the
Selection Committee for appointing the
judicial and administrative members for
the National Consumer Disputes
Redressal Commission.

SC worried over
pending cases against
MPs, MLAs

Justice Bhandari
elected Chief Justice
of ICJ

Courts



Lead/ Column/ CJI’s Remarks                          Justice Kamaljit Singh Garewal 

A day in the life of a judge
A sad and a long lonely day
I walk the avenue and hope I'll run into
The welcome sight of you coming
my way

I stop just across from your door
but you are never home any more
So back to my room and there
in the gloom
I cry tears of good bye.

—Adapted from a song by Carl
Sigman and Luis Bonfa to the tune of

the Portuguese ballad Manha de
Carnaval 

exhausted but has no time to waste.
When lawyers’ work ends, the work of
judges begins. He has to get down to
deciding the matter and writing his
judgment. The solitariness of a judge’s
life drives him to solitary hobbies like
reading, gardening or walking. Judges
begin to love solitude.   

It would help a judge calm down if
he was to remind himself of Mahatma
Gandhi’s talisman and look out of the
window. “Whenever you are in doubt, or
when the self becomes too much with
you, apply the following test. Recall the
face of the poorest and the weakest man
whom you may have seen, and ask your-

A Day in the Life of a Judge
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HE judge holds a pen in
one hand and a book in the
other, and with these, he
dispenses justice. To rich
and poor alike, to under-
privileged condemned by

the system, to women and children, to
anyone who appears in his court with a
petition. The entire judicial system is
centred around such a simple and
straightforward pathway. It’s a lonely
life. Judges have no one to discuss their
cases with. After lawyers have said their
bit and given a long list of references
and left the court, the judge is finally
alone. He would naturally be mentally

CJI NV Ramana said there are misconceptions of a judge having an “easy life”. Judges have lots of
work—reading pleas, hearing cases, recording evidence, writing opinions and keeping abreast with

law. Here is an insider’s view.

T

freepik.com

self, if the step you contemplate is going
to be of any use to him.”

A judge is, of course, appointed to
deliver justice. There are rules for his
appointment. And with his appoint-
ment, the judge gets his defined juris-
diction regarding what he can do or
must do and what he must not do. The
book the judge holds is the law passed
by the legislature giving the procedures
he must follow before he delivers his
verdict. Offences and punishments are
clearly defined in the book he holds.
There must be petitioners before him to
receive justice, they must be treated
equally and fairly. They must be heard
and the opposite party must reply before
judgment is entered.

On and on, in every part of our
vast country, day in and day out,
cases are being heard and de -

cided. Such is the wonderful play of jus-
tice on display for everyone to witness.
And it is up to them to decide if the
judgment has been fair, impartial, rea-

sonable, proportionate and acceptable.
One must ponder upon how a judge
really works, what enhances the quality
of his judgments, what chemistry goes
on in his brain and which tortious paths
he traverses to reach a fair conclusion. 

Recently, Chief Justice of India (CJI)
NV Ramana spoke about the miscon-
ception in the minds of people that
jud ges have an easy life. He said that
“jud ges stay in big bungalows, work
only 10 to 4 and enjoy their holidays.
Such a narrative is untrue. It is not
easy to prepare for more than 100 cases
every week, listen to novel arguments,
do independent research, and author
judgments, while also dealing with the
various administrative duties of a judge,
particularly of a senior judge… There -
fore, when false narratives are created
about the supposed easy life led by
judges, it is difficult to swallow”. He
added that it’s the duty of the Bar to
refute these false narratives and
educate the public about the work put
in by judges.

Every judge, in whichever jurisdic-
tion he sits, from the lowermost junior
division to the Supreme Court, has plen-
ty of work to do every day—from read-

ing petitions, hearing cases, recording
evidence, writing opinions and keeping
abreast with the law. Judges work to
their capacity and capability. It’s enough
if they work and decide cases honestly,
impartially and quickly. One is not sure
if society expects more than even, fair-
minded justice. The general public, the
members of the Bar and the media are
generally not aware of what judges do in
their study or chambers.

A judge’s position is a haloed one,
not in the sense of a saintly halo, but in
a secular sense. A person who is app -
ointed to decide a dispute between two
citizens or between the citizen and the
State is expected by everyone, and not
just the contestants, to be independent,
fair and impartial. He is also required to
be just. From the time a judge sits in
court till the time he rises, his every
word—written or spoken—his every ges-
ture, his every action is noticed by all
those who appear before him. At the
end of the day, after the judge has
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DIFFICULT JOB
From the time a judge sits in a court till the
time he rises, his every word, gesture and
action is noticed by all who appear before him

“Judges stay in big bungalows, work only
10 to 4 and enjoy their holidays. Such a
narrative is untrue. It is not easy to pre-
pare for more than 100 cases every week,
listen to novel arguments, do independ-
ent research, and author judgments...” 

—Chief Justice of India NV Ramana
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risen, the audience returns home; some
with satisfaction, others with disap-
pointment, but all, by and large, with a
feeling that justice has been done.

Let us see how the Bar looks at this
judicial drama enacted every day. Law -
yers are sugar and honey when they
appear in court. The warmth of lucre
provided by a newly acquired client is a
strong factor. They have promised their
client the sky, but the promise is con-
fined mostly to obtaining stay or secur-
ing bail. They make all kinds of periph-
eral promises to clients and keep pump-
ing money from his pocket. When these
promises are not fulfilled (or the prom-
ised favourable order is not passed), the
lawyer is hard pressed to give some
explanation to the man who handed
him considerable cash. Most lawyers
earn at least ten times more fees than a
judge’s salary, which, in India is a pit-
tance compared to developed countries

lawyers, and rich too, but this is no con-
solation to judges who have to keep
striking down bad legislation. 

The legislators do not go back to
their constituents and admit that they
were remiss in drafting a flawed clause.
They often do not realise what went
wrong, but occasionally when they do,
they say the judge was anti-govern-
ment, pro-tenant, anti-this or pro-that.
It seems to be no part of the legislative
business to uphold laws interpreted
by judges.

The law minister is quickly charged
with the duty of amending the law to
overcome difficulties which cropped up
before courts. Who is supreme, about
this there is never going to be an
answer. Both the legislature and the
judiciary, nay all three (including the
executive) are the three pillars of de -
mocracy. But collectively, judges have
had a much more rigorous training for

whereas lawyers’ fees are of internation-
al standard. The Bar must support the
judiciary and not weaken it with un -
found criticisms. 

The legislature is where laws are
made, but neither the legal draft-
ing nor the actual debate at the

time of the passage of bills is ever con-
ducted by lawyers. No importance is
given to jurisprudence during debates.
This was also a concern expressed by
CJI Ramana recently. The result is
imperfectly drafted laws, which leads to
an exponential increase in court cases.
Bad laws, like bad men, create good

Lead/ Column/ CJI’s Remarks/ Justice Kamaljit Singh Garewal 

Most lawyers earn at least ten times
more fees than a judge’s salary, which, in
India is a pittance compared to developed

countries. The Bar must not weaken the
judiciary with unfound criticisms. 
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their task, whereas the legislators never
get trained, often not even on the job.
However, they do pass bad or defective
laws, and clog up the courts with
unnecessary litigation.

The French Conseil D’Etat, the high-
est administrative court in France, was
established by Emperor Napoleon, and
sits in the beautifully preserved Palais
Royale, which was a royal residence be -
fore the Revolution. The judges, apart
from hearing judicial cases, also sit as
government’s advisers in a legislative
chamber where bills are debated before
being sent to Parliament. These adviso-
ry opinions are generally respected,
though sometimes law approved by the
Conseil D’Etat is challenged on the
judicial side. 

It’s worth considering the introduc-
tion of such a reform by creating seats
in the Rajya Sabha for retired judges,
for the nation to benefit from their
experience and knowledge of jurispru-
dence. We have a retired chief justice
already adorning the Upper House.
Quite frankly this is a good step if the
retired chief justice’s views are heard by

the House when a tricky legal point is
debated. Maybe we should have at least
25 seats for retired judges in the Rajya
Sabha to contribute to law reform with
their vast experience. The French model
deserves a close look. 

Our Supreme Court does possess
advisory jurisdiction, continuing since
Government of India Act 1935 but is
rarely used to bring clarity to laws.
Taking the advice of judges before a
bill is presented is not a bad thing, far
better than waiting for the constitution-
ality of the law being cleared by the
Sup reme Court after several years of
its passage.

When a judge was threatened
by the police in Madhya
Pradesh for summoning an

MLA’s husband as a co-accused in
another MLA’s murder or when a judge
was deliberately knocked down and
killed in Jharkhand, serious concerns
arose regarding their security. A sugges-
tion was made in the columns of this
magazine to create a cadre of judicial
police on the lines of US judicial mar-

shals to protect judges, courts and most
importantly, the judicial system. In this
regard, the Supreme Court can act on
its own under Article 146 and High
Courts under Article 229 of the Cons -
titution to create posts of marshals to
protect the judiciary.

A judge says all he wishes to say in
carefully crafted sentences, in simple
prose and balanced judgments. A judge
has no desire to join issue with the
media, but the media is not really inter-
ested in knowing what were the reasons
for the verdict. The media wants to
tell its audience the entire story in its
own way. But it also has to bear a lot of
pressure from the barons who control
it. This is a hugely competitive world.
In other words, the newspaper or the
television company has to produce
profits to support the lifestyles of its
owners. The judge’s work produces no
profits for him, although this cannot
be said about the lawyers who appear
before him in Court or the party in
whose favour the verdict has been
pronounced. 

A day in a judge’s life is busy, very
busy. The Bar knows this, but of late
has begun to be hyper-critical of judges
and the judiciary in an overly unsympa-
thetic way. If a judge’s order or judg-
ment is not what was expected, one
can rest assured that he shall be criti-
cised for any number of reasons which
shall be beyond fair judicial criticism.
The question that should be asked from
lawyers is whether the legal profession
can exist and continue to prosper if
judgments are continually attacked
when not to the liking of the parties.

—The writer is former judge, Punjab
& Haryana High Court, Chandigarh

and former judge, United Nations
Appeals Tribunal, New York

The Rajya Sabha should create seats for
retired judges, for the nation to benefit
from their experience and knowledge of
jurisprudence. Maybe we should have at
least 25 seats for retired judges.

UNI
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May Parliament Act as a
Constituent Assembly?
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The apex court and the Gujarat High Court have stressed that federalism is an integral aspect of the BSEF
doctrine and thereby saved it from the excesses of the amending power

SIGNIFICANT RULING
The SC upheld a 2013 Gujarat HC’s order on
the Constitution (97th Amendment) Act, 2011

MONG Justice Rohinton
Fali Nariman’s last opin-
ions for the Supreme
Court of India (SCI)
before his superannuation
recently (with Justices BR

Gavai and KM Joseph, the latter partly
dissenting), was the brave reiteration of
the basic structure and essential fea-
tures (BSEF) doctrine.

The learned bench (on July 30,
2021) decided the 97th Amendment as
constitutionally invalid for having tres-
passed Article 368(2) of the Constitu -
tion providing for ratification by the

majority of state legislatures. The view
that the decision was only about the
interpretation of Article 368(2) and not
about the meaning of the BSEF doc-
trine is wrong because the Court is at
elaborate pains to deal with the ques-
tion concerning adverse effects of con-
sensual political action superseding the

well-recognised exclusive legislative
powers of the state (Entry 32, List 11,
7th Schedule).

Article 368(2) was always under-
stood, by Parliament, the SCI and the
citizens of India, as unproblematic—
an essential aspect protecting the prin-
ciple and detail of federalism. Division
of legislative powers among the Union
and states was elaborately blueprinted
by the Constitution. And an amend-
ment can only be valid if the majority
of state legislative assemblies endorsed
the change in the Constitution, which
authorised a further sharing of  powers.

This was endorsed by, and since,
Kesavananda, which elaborately creat-
ed the BSEF doctrine. The importance
of invalidation by the Gujarat High
Court and the SCI stressing that Article
368(2) is an integral part of the federal
principle cannot be overstressed at the
present juncture when the Constitution
is considered to be under stress, and by
some as under some distress. The ratifi-
cation of a majority of state legislatures,
as required, was not even sought before
presenting it to the President of India
for his assent. The Union’s affidavit
that a committee of ministers approved
such an amendment is no argument at
all. Neither this prior conduct nor sub-
sequent developments1 should ever
rescue or redeem grave violation of List
II of the 7th Schedule. This knowing
disregard—the original sin—as it were,

A
The importance of the verdict stressing

that Article 368(2) is an integral part of
the federal principle cannot be over-

stressed today when the Constitution
is considered to be under stress.

is unconscionable.
The Gujarat High Court was firm in

its insistence (which was endorsed as
well in principle by the SCI, if not in so
many words) that “constitutional au -
thority cannot do indirectly what it is
not permitted to do directly”2. It is
nothing short of amazing to hear the
argument, in this day and age, that the
Union of India and even Parliament
could act in express violation of
Article 368!

If Parliament wished to make a
change in Article 368 itself, it cer-
tainly has the power to do so, as it

did in the case of the Constitution [93rd
Amendment] Act, 2000. It added
Clause (5) to Article 15 saying that noth-
ing in that Article or in Clause (I)(g) of
Article 19 shall prevent the State from
making any special provision, by law, for
the advancement of any socially and
educationally backward classes of citi-
zens or for the Scheduled Castes or the
Scheduled Tribes “insofar as such special
provisions relate to their admission to
the educational institutions, including
private educational institutions, whether

aided or unaided by the State”. But the
Supreme Court, while it held that this
amendment did not offend the BSEF
doctrine, left for the future the question
whether such reservations could be
made in private educational institutions
on the “basis of the Constitution [93rd
amendment] or whether any such legis-
lation would be violative of Article
19(1)(g) or Article 14 of the Constitution
or whether the said amendment… ena -
bles the State Legislatures or Parliament
to make such legislations…”3

Justice Nariman, in the present case,
opined that though “our Constitution
has been described as quasi-federal” and
there is “a tilt in favour of the Centre
vis-à-vis the States given the federal
supremacy principle”, yet “within their
own sphere, the States have exclusive
power to legislate on topics reserved
exclusively to them” (Para 57). Put more
pointedly, it does not matter whether
the Constitution is read as federal or
quasi-federal—what does matter is the
ratification by a majority of state legisla-
tive assemblies. This is a resounding
affirmation of the federal principle
and detail. 

Most relevant for now, and for the
future, the principle that though “an
amendment of the Constitution is the
exercise of constituent power which
differs from ordinary legislative power…
does not convert Parliament into an
original constituent assembly”. Parlia -
ment “being the donee of a limited
power may only exercise such power in
accordance with both the procedural
and substantive limitations contained
in the Constitution of India,” (Paras
33, 36).

But if such a ratification was needed,
was not the entire amendment invali-
dated? It is here that Justice Nariman
(and Justice BR Gavai) differ from
Justice Joseph. Justice Nariman raises a
technical and a substantive argument.
The former simply says that “no such
ground has been raised before the High
Court” and all the grounds raised have
reference to infraction of the federal
principle and the fact that the subject
“cooperative societies” is affected by the
“amendment needing ratification”.
Though the prayer asks for striking
down “the entirety of Part IXB”, there is
every justification not “to dea1 with
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In the three-judge SC bench, Justice KM Joseph (centre) made a compelling case for the total invalidation of the
97th constitutional amendment. Why were Justices RF Nariman (left) and BR Gavai (right) not persuaded by

Justice Joseph, is a question which has two allied  aspects—analytic as well as biographical.



Nariman and Gavai not persuaded by
Justice Joseph, is a question which has
two allied aspects: analytic as well as
biographical.

The analytical question leads us to
ask: What conception of judicial duty
may underly the doctrine of judicial
severability? Do what may apply to
statutory construction apply at all or
equally, to constitutional construction?
Does the duty counsel justices to let a
constitutional amendment perish alto-
gether or to somehow salvage some
aspects of it, even in the face of mani-
fest violation of constitutional require-
ments or thresholds of validity? Are
Article 368 and the BSEF doctrine obli-
gations to be conceived differently in
contexts of other statutory situations,
raising issues of constitutional morality,
as for example, developed by the rights
to freedom of sexual minorities? 

The biographical question must
remain unknown till judicial autobi-
ographies or biographies are written
(and one very much looks forward to
Justice Nariman’s memoirs), but a
painstaking study of the judicial dis-
course may provide some preliminary
clues concerning the dissension even
among this small group of India’s
able, erudite, and constitutionally car-
ing justices. 

Even so, we must still be grateful to
the SCI for reiterating federalism as an
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this argument” as no ground or no
argument has “been raised on this score
before the High Court…” (Para 79).
However, the Court has in many cases
not been inclined to take this ground
and has often resorted to expanded
reading of the power to do complete
justice under Article 142.

But the substantive path invites the
majority to take recourse to the doc-
trine of severability. In a brilliant dis-
course, Justice Nariman insists that the
Union has the power under List 1 to
make laws regarding multi-state coop-
eratives which are not affected adverse-
ly by the requirements of a valid am -
endment. This Justice Joseph, does not
contest but he is quite articulate in
stressing why the entire amendment is
void. He finds that the doctrine of sev-
erability simply does not work here
because the entire amendment act is
void and “still born”. Justice Joseph
thinks that the provisions of Articles
243ZR and 243ZS are neither “inde-
pendent” nor “workable” and therefore,
the question of severability does not
arise or survive.

Iwill not here take you through a
close reasoning on “workability”
and “severability” save to say, with

respect, that Justice Joseph makes a
compelling case for total invalidation of
the amendment. Why were Justices

integral aspect of the BSEF doctrine
and saving it from the future excesses of
the amending power in Article 368.

—The author is an internationally-
renowned law scholar, an acclaimed

teacher and a well-known writer

1The learned AG argued that as many
as 17 out of 28 States have, after the
97th Amendment, already enacted leg-
islative measures in conformity with
Part IXB and therefore more than half
of the States had, in effect, accepted and
applied the provisions of Part IXB”, see
Para 8, Union of India vs Rajendra N
Shah (2020), hereafter referred to, in
the text, simply by par number.

2Rajendra N Shah vs Union of India
(22 April 2013), Indian Kanoon, [Para
36]. The Court here invoked  the
authority of Chief Justice Bhagwati in
Wadhwa vs State of Bihar, [1987]. 1
SCC 625 (Para 1). 9 The decision does
accord with the precents from the apex
court but can be faulted on the ground
of being rather vague on the first legal
principle for example, Article 368 is
described as a “formality” which was
not observed though it is held to be an
essential requirement by the Court. But
that provision, whatever one may about
its wisdom, is declared as a device that
serves the integrity of federal structure.
Similarly, federalism as the “basic struc-
ture” and as an essential” feature” of the
Constitution. But as I have pointed out,
several times in my writing, the notions
have been distinguished often.

3Ashoka Kumar Thakur vs Union of
India reported in (2008) 6 SCC 1., as
discussed in Paras 24-25 of the Gujarat
High Court decision cited above.
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point in his life, then the same should be
allowed to him as a part of his funda-
mental rights. This issue wherein the
right to freedom of religion is also said

to include the right to convert has
been taken up time and again in the
Indian courts.

The Gujarat Legislative Assembly
recently amended the freedom of reli-
gion legislation, which penalises forcible
or fraudulent religious conversion by
marriage. The Gujarat Freedom of
Religion (Amendment) Act, 2021, was
passed, which prohibits forcible reli-
gious conversion by marriage and the

Anti-Conversion Laws in
India: Fact vs Fiction?

REEDOM to practice one’s
own religion has been a fun-
damental right that every citi-
zen of India is given under
our Constitution. However,
just like nothing in life is con-

stant except change, a person has also
been given the right to choose the reli-
gion that he wants to practice, and if for
this purpose, he takes up the option of
converting to another religion at some

F
The legislation has stringent provisions against any individual or institution indulging in forcible

religious conversion by marriage. The Gujarat High Court is hearing two petitions that have
challenged the newly enacted amendment. What are the legal issues at stake?

Even though inter-faith and inter-region
marriages propagate unity in diversity,

such unions must be  consensual and not
based on fear or coercion in order to
convert a person to another religion.
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even if there is consent from the individ-
ual, except when prior sanction is ob -
tained from the state. Moreover, any
marriage done with the sole purpose of
religious conversion will be declared
null and void by the court having juris-
diction under the provisions of the Act.
The Act is aimed to deal with religious
conversion through “allurement, force or
by misrepresentation or by any other
fraudulent means”.

In the original Act, the maximum
punishment for forcible religious
conversion by fraudulent means was

imprisonment for four years and a fine
up to Rs 1 lakh. The original Act had
two categories of “allurement”—“any
gift or gratification, either in cash or
kind” and “grant of any material benefit,
ei ther monetary or otherwise”. The
am ended Act has now added a third
category to the allurement clause: “bet-
ter lifestyle, divine blessings or other-
wise” and has thus broadened the defi-

nition, making it sweeping and vague.
The new anti-conversion laws shift
the burden of proof of a lawful conver-
sion from the converted person to
his/her partner. 

Inter-faith nuptial relationships
have become a hot topic for debate in
several states in India, starting from
Uttar Pradesh, Madhya Pradesh and
now Gujarat. On November 20, 2020,
the BJP national general secretary also
announced to bring out such a law
in Karnataka.

While legal experts point out that
these laws interfere with an individual’s
right to marry a partner from a different
faith and right to choose to convert from
one’s religion for that purpose, the state
government has contended before the

nab“ on si ereht taht truoC hgiH tar ajuG
on inter-faith marriages” in the state
and has defended its new anti-conver-
sion law, saying marriages cannot be a
tool for “forceful conversion.”

The High Court at present is hearing
two petitions that have challenged the
newly enacted amendment in the law,
which deals with forcible religious con-
version through marriages. During the
hearing, a bench of Chief Justice Vikram
Nath and Justice Biren Vaishnav also
observed that the amended law keeps a
sword hanging over interfaith couples
because it creates an impression that
interfaith marriages are not permissible
in the state.

One of the petitions against the
Gujarat Freedom of Religion (Amend -
ment) Act, 2021, was filed in July by the
Gujarat chapter of the Jamiat Ulema-e-
Hind after the amended Act became a
law in the state in June. In the petition,
it was argued that the amended law
goes against the basic principles of mar-
riage and the right to propagate, profess
and practice religion as enshrined in
Article 25 of the Constitution. The
state, on the other hand, contended that
there are adequate safety valves in the
law to ensure that its provisions are not
misused and that the focus of the law
is on unlawful conversion and not
on marriages.
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same came into force from June 15,
2021. This stringent legislation was
passed in the Gujarat assembly on April
1, 2021, with a majority vote after a ma -
rathon debate amid opposition by
mem bers of the Congress who termed
the Bill as one with “political agenda”.

The latest Act has amended the
Gujarat Freedom of Religion Act, 2003
with some stringent provisions against
any individual or institution indulging
in forcible religious conversion by mar-
riage. It has provisions like maximum
punishment of up to 10 years imprison-
ment and a fine up to Rs 5 lakh, burden
of proof on the accused and investiga-
tion by an officer not below the rank of
deputy superintendent of police, there-
by giving powers to the state to conduct
a police inquiry to verify the intentions
of the parties to convert for the purpose
of marriage. The law ostensibly seeks
to end conversion through unlawful
means and specifically prohibits any
con version for the sake of marriage,

The Gujarat High Court bench of Chief Justice Vikram Nath (left) and Justice Biren
Vaishnav observed that the amended law keeps a sword hanging over interfaith couples

as it creates an impression that interfaith marriages are not permissible in the state.  



Column/ Gujarat Freedom of Religion (Amendment) Act, 2021/ Dr Swati Jindal Garg

24 September 6, 2021

The High Court has stayed key pro-
visions of the Gujarat Freedom of
Religion (Amendment) Act, 2021. This
interim stay provides relief to interfaith
couples stating that: “Prima-facie inter-
faith marriages between two consent-
ing adults by operation of the provi-
sions of Section 3 of the 2003 Act
interferes with the intricacies of mar-
riage including the right to the choice
of an individual, thereby infringing
Article 21 of the Constitution of India.”

Section 6A that reverses the burden
of proof on the partner of the converted
spouse to prove that he/she did not
coerce the other spouse and Section 4,
which allows the aggrieved person,
their parents, brother, sister, or any
other person related by blood or mar-
riage or adoption to file an FIR chal-
lenging the conversion and subsequent
marriage have also been stayed vide the
High Court order. This interim stay will
however, have to be confirmed when
the larger challenge is decided.

The state in its defense, however,
said that the Act is to be read as a
whole in order to be interpreted in the
correct manner and some sections of it
cannot be read in isolation. The High

Court, on the other hand, stated that
the wider interpretation will happen at
a later stage, and stayed the provisions
for the time being.

Even though the Court ruling
comes as a much-needed respite
to inter-faith couples, the same

can also have an impact on the chal-
lenges pending in other courts on the
same issues. It is uncontested that mar-
riage is a private affair bet ween two
consenting adults irrespective of the
matters of caste, class, or the religion
that they profess. 

Even though inter-faith and inter-
region marriages can be said to be a
huge factor in propagating unity in
diversity, such unions must only be as a
result of a consensual relationship and
not on the basis of fear or coercion in
order to convert a person to another
religion. Any marriage that is conduct-

ed on the basis of fear or forceful con-
version is without doubt against the
spirit and purpose of unity, and enact-
ing a law to regulate inter-faith marital
preferences not only covers shaky
ground but may also be said to be
tampering with the secular thread of
the country.

The State should not regulate per-
sonal choices of its citizens but at the
same time our Constitution has indeed
empowered the State to put reasonable
restrictions on the personal liberties
that are enjoyed by its citizens. Whe -
ther the said laws encroach upon
the fundamental rights of its citizens or
are under the protection of the umbrel-
la of “reasonable restrictions” will
become clearer as the larger issue is
decided by the courts in the coming
days, but the fact remains that balanc-
ing personal liberties with greater
good is a tricky task and the judiciary
has once again been put in an unenvi-
able situation.

—The author is an Advocate-on-
Record practising in the Supreme Court
of India, Delhi High Court and all dis-

trict courts and tribunals in Delhi

One of the petitions against the Gujarat
Freedom of Religion (Amendment) Act,

2021, was filed by the Gujarat chapter of
the Jamiat Ulema-e-Hind after the am -

ended Act became a law in the state.



Sword of Damocles
over Judges
The death of a judge in Dhanbad has brought attention to the
pressures under which the top echelons of the judiciary work. Pleas
to give them security have not been heeded by the centre  

26 September 6, 2021

HE untimely death of
additional district and ses-
sions judge Uttam Anand
who was fatally knocked
down by a vehicle on July
28, 2021, in Jharkhand’s

Dhanbad has caught the attention of the
apex court.

In a hearing on August 6, the Sup -
reme Court issued a notice to the CBI
and said that Anand’s death was an
“unfortunate case” and security should
be provided to judges. On August 9, the
Court noted that the CBI had not made
any progress in the case. The three-jud -
ge bench of Chief Justice of India (CJI)
NV Ramana and Justices Vineet Saran

eht tnuo cca otni gnikat tnaK ayruS dna
gravity of the matter said that “we deem
it appropriate to direct the CBI to file a

report before the High Court of Jhar -
- er rehtruf ew dna keew yreve dnahk

quest the Chief Justice of the said High
Court to monitor the investigation”.

The bench directed the suo motu
case to be tagged along with another
writ petition, which was filed before the
top court in 2019. That petition per-
tained to the security of judicial officers,
where notice was issued to states and
the Uni on of India. Advocate Karunakar
Maha lik had filed the PIL seeking a spe-
cialised force for security to all courts,
judges, lawyers, litigants and witnesses. 

On August 8, CBI team recreated the
suspicious road accident of Anand.

Earlier, on July 30, the Court took
suo motu cognisance of Anand’s death
after CCTV footage raised suspicion of
foul play while emphasising that it was

the State’s obligation to protect judges
to ensure they can discharge their duties
fearlessly. The Court clarified that it was
not interfering in the proceedings before
the High Court of Jharkhand, but was
rather taking note of similar incidents
across the country.

The president of the Supreme Court
Bar Association, Vikas Singh, had men-
tioned the incident before the CJI, urg-
ing the Court to take suo motu cog-
nizance. The State Bar Councils of Jhar -
khand and Tamil Nadu condemned the
death of Judge Anand. The Jharkhand
Bar Council also demanded that an
expeditious investigation be conducted
into it. A resolution was passed by the
Delhi Judicial Service Association too
condemning the death of Anand. The
Association also resolved to extend every
possible help to the family of the de c -
eased officer and ensure that rule of law
was upheld and timely justice delivered.

On August 4, the CBI took over the
inquiry of the case from the Jharkhand
police and formed a 20-member Special
Investigation Team. The agency regis-
tered the case under IPC Section 302
(murder) after the recommendation of
the Jharkhand government. On August
3, the Jharkhand High Court had criti-
cised the state police for “feeding ques-

T

Supreme Court/ Security for Judicial Officers

JUDICIAL ACTION
The SC took suo motu cognisance of judge
Uttam Anand’s (above) death after a CCTV
footage (left) raised suspicion of foul play

| INDIA LEGAL | September 6, 2021  27

tions” to get a “particular answer” from
a witness. The High Court also ques-
tioned the police on the delay in filing
an FIR.

According to the footage, on July 28,
the judge was jogging on one side of a
fairly wide and empty road at Randhir
Verma Chowk at 5 am when a heavy
auto-rickshaw veered towards him, hit
him from behind and fled. Locals took
him to a nearby hospital where the doc-
tors declared him dead.The Jharkhand
police arrested two accused who were in
the autorickshaw. The vehicle’s owner
was also arrested subsequently. Police
suspect it was a premeditated hit-and-
run incident but the motive of the
crime is not known yet. On August 15,
the CBI announced a reward of Rs 5
lakh for information related to the
alleged murder.

Days after this incident, Additional
District and Sessions Judge Mohd Ah -
med Khan, posted in Uttar Pradesh’s
Fatehpur, was injured when a speeding
vehicle rammed into his car in Kau -
sham  bhi district. The accident took place
on the night of July 30 when Khan was
returning from Prayagraj to Fateh pur.
His gunner was also hurt in the accident.

And who can forget the 2014 case
of Brijgopal Harkishan Loya, a judge
who served in a special CBI court. He
was presiding over the Sohrabuddin
Sheikh case and died on December 1,
2014, in  Nagpur. But his death erupted
into controversy when a Hindi magazine
published an interview with Loya’s
family on November 20, 2016, where
they raised concerns over his death. A
bench of the Supreme Court headed by
then Chief Justice of India Dipak Mis ra,
on April 19, 2018, dismissed the PIL
and stated the death to be natural and
such petitions to be an attack on
the judiciary.

In August this year, a PIL was filed
in the Supreme Court seeking directions
to the centre and all states to grant “X”
category security to all judicial officers.
The PIL also sought directions to them
to immediately initiate and enforce
guidelines for the protection of all judi-

cial officers and advocates. However, the
centre told the Court that it may not be
“feasible” and “advisable” to have a na -
tional level security force like the CISF
to guard judges across the country.

In a related incident, a local court in
Gurugram on February 7, 2020, award-
ed death sentence to 32-year-old Mahi -
pal Singh, a former personal security
officer, for shooting dead the wife and
son of an additional sessions judge at
Arcadia Market in Sector 49 of Guru -
gram on October 13, 2018.

In another case, the apex court on
February 12, 2021, dismissed a plea
seeking registration of an FIR and

initiation of contempt proceedings ag -
ainst a police officer for allegedly assaul -
ting a district judge in Aurangabad, say-
ing the Bihar Police found nothing in
their inquiry. A bench comprising Jus -
tices AM Khanwilkar and Aniruddha
Bose held that the plea cannot be all -
owed to remain pending in view of the
fact that the inquiry could not verify the
allegations of assault. The plea had
alleged that Dinesh Kumar Pradhan, a
district judge in Aurangabad in Bihar,
was assaulted by a police officer in Octo -
ber last year.

In another case, Additional District

and Session Judge (ADJ-1) Jai Kishore
Dubey of Hilsa court in Nalanda Dis -
trict and his driver Sanjay Prasad came
under attack on December 17 from some
bikers on the Yogipur stretch. The ADJ
was on his way to his official residence.

In another case, Prahlad Tandon,
addi  tional district judge, Unnao, was
allegedly attacked by lawyers in the

- naT .raey siht 52 hcraM no moortruoc
don is also special judge (POCSO Act

- er nodnaT ,tnedicni eht retfA .)truoc
- aicossA raB oannU eht ,retaL .dengis

tion on the instructions of Bar Council
suspended all the eight lawyers and rec-
ommended stern action against them.

Independence of the judiciary is an
integral part of the basic structure of the
Constitution. Protection is guaranteed

- cetorP( segduJ eht hguorht segduj ot
tion) Act, 1985, and Section 77 of the
IPC, 1860, which protects judicial acts
done by judges while exercising their
powers in good faith. Judges face securi-
ty threats as their job requires them to
routinely deal with anti-social elements.
Any influence on the judiciary by either
the State or litigants adversely impacts
the fair administration of justice.

—By Shivam Sharma and India
Legal News Service

On August 9, the Supreme Court noted that the CBI had not made any progress in the
judge Uttam Anand case. It asked the CBI to file a report before the Jharkhand HC every

week and requested the chief justice of the HC to monitor the investigation.
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HE much-awaited National
Automobile Scrappage Po -
licy has been announced by
the central government
with an aim to phase out
unfit and polluting vehicles.

The policy says that commercial vehicles
that have completed 15 years and pri-

Fitness orAge?
The goal of the new policy is to reduce environmental pollution
caused by old vehicles that have surpassed their life cycle and run
without a valid fitness certificate. However, Delhi-NCR has its own
issues which remain unresolved

T
vate vehicles that are over 20 years old
must undergo an automated fitness test
and those failing the test will be off the
road and deregistered and the owner
can choose to scrap them.

Each fitness test under the new poli-
cy will, reportedly, cost Rs 40,000,
which is in addition to road and green

Amitava Sen

tax that every private vehicle owner will
have to pay while renewing the registra-
tion after the 15-year period.

Based on this, the Delhi government
wants vehicles to be scrapped in the
Capital not due to age (as per the cur-
rent law) but only based on fitness. Any
registered diesel vehicle more than 10
years old and petrol vehicle over 15
years old cannot operate in the Delhi-
NCR region and is automatically de-reg-
istered. In case of non-compliance,
there is penal action, ranging from a
fine of up to Rs 10,000 to impounding
the vehicle and scrapping it. These rules
have been laid down in various orders
issued by the NGT (2015) and the
Supreme Court (2018). 

As of now, in the light of the centre’s
new policy, there is no further order on
the status of vehicles, both petrol and
diesel, in Delhi and the verdicts of the
apex court and NGT prevail. However,
if the Delhi government does not get
relief or there is no separate provision

for the Capital in the new policy, it
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will approach the Supreme Court to
review its 2018 order.

According to the reports, Delhi’s
Transport Minister Kailash Gahlot has
said that if the national vehicle scrap-
page policy allows old vehicles on the
road on the basis of fitness, Delhiites
should also get this exemption. He
further said that after getting the notifi-
cation from the centre on the policy,
the government will study it in detail.
He made it clear that in case there is
nothing for the Delhiites in the policy,
the Delhi government will move the
Supreme Court.

The Supreme Court had on
October 29, 2018, prohibited the
plying of 15-year-old petrol and

10-year-old diesel vehicles in Delhi-NCR
and directed the transport department
to announce that such vehicles will be
impounded if found plying on the road.
Describing the pollution situation in
Delhi-NCR as “very critical”, the apex
court had also said that a list of such
vehicles should be published on the
website of the transport department.

The transport department had then
issued “guidelines for scrapping of mo -
tor vehicles in Delhi” in 2018. Although
the number of authorised scrappers is
now five, the number of old vehicles
scrapped till date is only around 3,000.

Under the centre’s new scrapping
policy, the vehicles will not be scrapped
merely on the basis of age but they will
be tested scientifically at authorised,
automated testing centres, and there-
after, those found unfit will be scrapped
scientifically. The policy intends to
ensure that registered vehicle scrapping
facilities all over India are technology-
driven and transparent.

The vehicle scrapping policy was first
announced by Union Finance Minister
Nirmala Sitharaman while presenting
the Union Budget for 2020-2021 in

Parliament. Soon after on March 18, the
Union Minister of Road Transport and
Highways, Nitin Gadkari, introduced
the new vehicle scrapping policy in the
Lok Sabha.

The minister said: “There are four
major components of the policy. Apart
from rebates, there are provisions of
green taxes and other levies on old pol-
luting vehicles. These will be required to
undergo mandatory fitness and pollu-
tion tests in automated facilities. Auto -
mated fitness test centres will be set up
under the public-private partnership
mode, while the government will assist
private partners and state governments
for scrapping centres. Driving such vehi-
cles that fail to pass automated tests will

attract huge penalties and they will also
be impounded.”

The objective of the new policy is
simply to phase out and recycle old vehi-
cles through a systematic process. The
ultimate goal of the policy is to reduce
environmental pollution caused by old
vehicles that have surpassed their
lifecycle and run without a valid fitness
certificate.

In January, the government had said
that it plans to impose a green tax on
old polluting vehicles soon in a bid to
protect the environment and curb pollu-
tion, while vehicles like strong hybrids,
electric vehicles and those running on
alternate fuels like CNG, ethanol and
LPG will be exempted. The revenue

Union Road
Transport and
Highways
Minister Nitin
Gadkari ann -
ounced the
vehicle scrap-
page policy in
Lok Sabha on
March 18.

REASON TO SCRAP
A scrappage certificate of the old vehicle will

entitle the owner tax rebates, sops and a
discount on the new car 

Delhi’s trans-
port minister
Kailash Gahlot,
reportedly, said
that the Delhi
government will
approach the SC
or the NGT for
relaxation in
norms for Delhi.
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collected through the green tax will be
utilised for tackling pollution.

The policy is also aimed to reduce
India’s oil import bills by improving
fuel efficiency, reduce environmental
pollution and improve road and vehicu-
lar safety by getting rid of old and
defective vehicles, boost the availability
of low-cost raw materials like plastic,
steel, aluminim, steel, rubber, electron-
ics, etc. for the OEMs.

Importantly, a vehicle should be
scrapped at the end of its life cycle so
that it no longer runs on the road and
this policy of phasing out older vehicles
will generate space for new vehicles,
which will boost the sales in the other-
wise battered and bruised Indian
auto industry.

The criteria to determine vehicle
fitness will primarily be emission
tests, braking, safety equipment,

among many other tests which are as
per the Central Motor Vehicle Rules,
1989. The rules for fitness tests and
scrapping centres are to be applicable

from October 1, 2021, while scrapping
of government and PSU vehicles which
are older than 15 years will come into
effect from April 1, 2022.

The mandatory fitness testing for
heavy commercial vehicles will be in
force from April 1, 2023, and the same
will be in place in a phased manner
for other categories from June 1, 2024.
The increased fees for fitness certifi-
cates and tests will be applicable for
commercial vehicles 15 years onwards
from the date of initial registration,
and in case of failure to get the fitness
certificate, such vehicles will be
de-registered.

The increased re-registration fees
will be applicable for private vehicles 15
year onwards from the date of initial
registration. Such vehicles are to be de-
registered after 20 years if found unfit
or in case of a failure to renew the regis-
tration certificate. A vehicle failing the
fitness test or failing to get a renewal of
its registration certificate will be

declared as “End of Life Vehicle”.
According to the new policy, a cer-

tificate will be issued on the scrapping
of old cars, which will ensure that the
owners get a discount on the purchase
of new cars and other benefits.

A scrap value of the ex-showroom
price of the vehicle, ranging from 4-6
percent will be given to the owner if
he/she chooses to scrap the vehicle. A
rebate of upto 25 percent will be given
in road tax. Vehicle manufacturers
will also be advised to give a five per-
cent discount on new vehicles against
a scrapping certificate. And no registra-
tion fees will be for charged for
such vehicles.

The Ministry of Heavy Industries in
2017 had approached the Supreme
Court against the NGT order banning
diesel vehicles more than 10 years old
in Delhi-NCR. While seeking modifica-
tion of the order, the ministry had
argued that the owners of diesel vehi-
cles, especially private ones, will lose
them, even if they had been well-main-
tained, due to the strict age criteria.

Environmentalist Rajeev Suri said:
“This policy of scrapping of old vehicles
is going to conflict with the electric
vehicle policy because the electric vehi-
cle policy has to come in when we start
scrapping. Age should not be a factor, it
should be scrapped as fast as possible
by giving incentives to convert to elec-
tric vehicle.”

Suri believes that instead of scrap-
ping old vehicles, the government
should pay attention to electric vehicles
because not only in the Delhi but in the
whole of India, 70 percent of the vehi-
cles are run on petrol and diesel .

By shutting them down, the govern-
ment should insist on running the
motor company with electric battery
and instead of scrapping the battery, it
should be made by the company in such
a way that it should be utilised so that
pollution due to battery scrappage can
also be avoided.

—By Adarsh Kumar and India
Legal News Service

While describing the state of pollution in
Delhi-NCR as “very critical”, the Supreme
Court had, in 2018, prohibited the plying

of 15-year-old petrol and 10-year-old
diesel vehicles in the region.

FROM WASTE TO WEALTH
The new policy will promote cleaner fuels,
electric vehicles (below) and drive the
demand for new vehicles

Spotlight/ Vehicle Scrappage Policy
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Focus/ Delhi Metro/ Aerocity-Tughlaqabad Corridor

VER 6,000 trees, includ-
ing 1,072 in the ecologi-
cally-sensitive Ridge area
are set to be axed for the
construction of the Delhi
Metro corridor between

Aerocity and Tughlaqabad. The move
comes after a Supreme Court-appointed
Central Empowered Committee (CEC)
approved the proposal on August 11,
2021. The CEC told the apex court that
the Delhi Metro corridor project be app -
roved in the “public interest”. The CEC
also informed the Court that of the
6,961 trees, 4,766 would be cut while
the rest of them would be transplanted.

1994. “The corridor proposed has been
found to be the most feasible route
economically, environmentally and
technically for the purpose of daily rid-
ership and will be covering a sizable
population… No viable alternative is
feasible and the use of the ridge area
has been restricted to the minimum,”
the report said.

The 23.62-kilometre long corridor
will pass through the Ridge or morpho-
logical Ridge areas at four locations—
Mahipalpur, Kishangarh, IGNOU and
Maa Anandmayee Marg. According to
the proposal, an area of 45,096 sqm will
be required for the Metro tunnel, while
permanent land area, measuring 14,865
sqm, will be required to construct the
stations. Besides, 69,793 sq mt will be
needed as a “temporary land area” for
the corridor which will have a total

O

The Silver Lining
Around 921 trees fall in the ecologically-
sensitive Ridge area and 121 in the ex -
tended Ridge. These areas are consid-
ered the lungs of Delhi.

As per the CEC report, 2,536 trees
come under deemed forest, while 3,353
fall in non-forest land. To compensate
for the loss of trees in the Ridge area,
the government has identified a 25-hec -
tare patch of land that will be developed
as a protected forest in Dhusiras village
in Dwarka under the Indian Forest Act
1927. Other than this, 34,000 saplings
of local species will be planted for trees
chopped outside the Ridge area under
the Delhi Preservation of Trees Act,

The Silver Line faces cont roversy as the project running
through the eco-sensitive Ridge area gets the go-ahead
from an apex court appointed committee

According to Delhi Metro Rail Corporation,
about 5.2 km of the Aerocity-Tughlaqabad

corridor is falling in the Ridge area and
the Ridge Management Board has already

approved the alignment.

twitter.com
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of 15 stations, including 11 underground
stations.

According to Delhi Metro Rail Cor -
poration (DMRC), the daily ridership on
the route is estimated at 1.66 lakh trips
a day. A senior DMRC official said: “A
portion of the alignment, about 5.2
km,is falling in the Ridge area. And, the

areas”. The corridor being built as part
of the Phase-IV project has been chris-
tened as “Silver Line” by the DMRC.
This will be the 10th corridor of the
network, and therefore it will also be
called Line 10.

In February this year, the Delhi
High Court had asked the CEC to
look into the issues raised in a peti-

tion regarding the effect of felling of
over 11,000 trees for the construction of
overground Metro Line Phase-IV proj-
ect in New Delhi. A single-judge bench
of Justice Prathiba M Singh had dis-
posed of the petition while granting lib-
erty to the petitioners to approach the
Court in case their grievances were not
looked into by the CEC.

The Court passed its direction in a
writ petition filed by Advocate Aditya N
Prasad and Dr PC Prasad, a surgeon,
regarding the effect of felling of over
11,000 trees for the construction of the
overground Metro rail line (construc-
tion of Phase-IV expansion project) in
New Delhi and its direct and propor-
tional effect on the ambient air quality.
The petitioners also sought directions
to change the nature of the project from
overground to underground.

The counsel for the petitioners sub-
mitted in Court that the construction of
three corridors of Phase-IV—Delhi Aero

- ka naJ-marhsA KR ,dabakalhguT-ytic
puri(W), Maujpur-Mukundpur—were
being majorly constructed overground
which would lead to the felling of thou-
sands of trees, and cause irreparable
damage and harm to the environment
as well as the health of the residents of
New Delhi. It was also submitted by the
petitioners that some of the sections
where the Metro was being built were
also specifically identified as “deemed
forests” as per the affidavit submitted

Ridge Management Board (RMB) has
- oreA eht no tnemngila eht devorppa

city-Tughlakabad corridor of Phase-IV.
This will help us in taking the project
forward.” He added that “the DMRC
has taken a lot of efforts to minimise
the impact of the construction of Aero -
city-Tughlakabad line on the Ridge

The CEC informed the SC that of the
6,961 trees, 4,766 would be cut while

the rest of them would be transplanted.
Around 921 trees fall in the Ridge area

and 121 in the ex tended Ridge. 

twitter.com
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The Supreme Court approved the
Central Vista project, paving the way
for the government to start construc-
tion work which involves the removal of
all the trees that come under the proj-
ect area.

A Supreme Court-appointed com-
mittee recommended to the Court to
permit construction of a stretch of the
proposed Delhi-Alwar high speed rail
corridor under the Aravalli Biodiversity
Park and the extended Ridge area,
observing that the project is in “public
interest” and does not involve the
felling of trees.

The Bombay High Court approved
the felling of mangroves for various

infrastructure projects in Mumbai and
Navi Mumbai area in “public interest”.
The approval comes after Mumbai
civic agencies approached the High
Court in this regard.

The Madras High Court dismissed
a plea which sought that the Tuticorin
Ccrporation not cut down trees under
the guise of infrastructure development
after it was informed that Miyawaki
forests were being set up at two places
in Tuticorin and 10 saplings were
planted for cutting down of every sin-
gle tree.

The Bangalore Metro Rail Corpo -
ration Limited (BMRCL) proposed to
cut over 2,000 trees in a phased man-
ner to pave the way for the Nagavara-
Gottigere Metro line. However, the
Karnataka High Court took exception
to the move and directed BMRCL to
plant twice the number of trees it want-
ed to cut.

Cutting edge 
Other cases where trees were cut in
“public interest” with the approval
of the Supreme Court 

by the Conservator of Forest, Govern -
ment of NCT of Delhi, before the Sup -
reme Court in - urihT namravadoG NT
mulpad vs Union of India and Ors.
However, no forest clearance had been
obtained for the construction of the
Metro in these deemed forest areas. The
counsel for the petitioner also submit-
ted that despite sending representation,
the DMRC had gone ahead and started
the work on the project and cut the
roots of a number of trees. The petition-
ers also informed that a restraining
order was issued by the Tree Officer to
the DMRC to cease all digging work
near the trees and stop all activity in the
Najafgarh drain area.

The counsel for the DMRC sub-
mitted that the CEC had already
fixed a meeting and the petition-

ers could join the meeting and make
submissions. He submitted that the
matter was taken up by the Supreme

Court on February 2 and the CEC was
formed and a time of four weeks was
given. The concerned Bench had per -
used the order of the CEC on earlier
dates and the entire issue had been

looked into by the CEC and the apex
court and the application was disposed
and directions issued to the DMRC to
allow the petitioners to make a similar
submission at the meeting.

The Metro projects are part of a loan
agreements signed between the Japan
International Cooperation Agency
(JICA) and the Indian government in
March this year. Japan provided loans
worth ¥229.5 billion (Rs 16,186 crore)
for executing four projects, including
Delhi Metro’s Phase-IV and Bengaluru
Metro’s Phase-II expansion plans. 

The Rs 8,390-crore loan for Delhi
Metro’s Phase-IV would help build
three priority corridors—the extension
of Line 7 (Mukundpur-Maujpur/12.56
km), Line 8 (Janakpuri West-RK Ash -
ram/28.92 km) and a new corridor
spanning Aerocity-Tughlakabad (23.62
km), an official statement said. Follo -
wing the completion of this phase,
according to officials, the Delhi Metro’s
rail network will span over 400 km,
more than twice the Tokyo Metro.

— By Abhilash Kumar Singh and
India Legal News Service

MOVING AHEAD
The DMRC has already begun construction
on the Aerocity-Tughlaqabad corridor. It will
have 15 stations

twitter.com



My Space/ Minorities As SC Judges                          Lokendra Malik

ITH the Supreme
Court collegium rec-
ommending nine
names for appoint-
ment as judges, it has

ended a nearly two-year-long stalemate.
During his tenure, the previous chief
justice of India (CJI), SA Bobde, had
called several meetings of the collegium,
but all ended without a consensus.
When Justice NV Ramana assumed the
office of CJI in April, people hoped that
he would break the impasse. Thankfully,
he did, and a consensus in the collegium
led to the recommendation of nine per-
sons—eight judges of High Courts, and
one senior advocate of the Supreme
Court—to be appointed to the top court. 

The collegium has also made history
by recommending the name of a woman
judge, likely to become the CJI in 2027
for a few months based on seniority.

Three women judges, for the first time
in the country’s judicial history, have
been recommended for appointment as
judges of the Supreme Court, which has
mostly been a male bastion. 

If the centre clears the collegium’s
recommendations in time, the apex
court will have 33 judges, out of the
total sanctioned strength of 34. But
along with this exercise, the collegium
was also expected to consider the inter-
ests of the minorities. Sadly, it forgot
them. Currently, the Supreme Court has
only one Muslim and one Christian jud -
ge. Justice Rohinton Nariman, a Parsi,
retired a few days ago. There is no Sikh,
Jain, Buddhist, or Adivasi judge in the
Supreme Court presently.

As of now, we have two Muslim chief
justices and some senior judges in High
Courts. At least, one of them should
have been brought to the apex court,

given the under-representation of Mus -
lims in the Court. It is necessary in
order to sustain the trust of minorities
in the institution of the judiciary. The
Court decides several important issues
relating to Islamic law which can be
adjudicated easily with the help of a
Muslim judge on the bench. 

In addition to this, there are many
brilliant Sikh lawyers and judges in the
country who also deserve appropriate
opportunities at the apex judicial insti-
tution. After Muslims, Sikhs are the
third largest minority community in the
country. We need at least one Sikh judge
in the Supreme Court. It is surprising
that the collegium could not find even a

Reflecting the Soul of India 
Even as the collegium recommended nine names as judges to the apex court, there was none from minority
communities. The Court should reflect the composite culture and constitutional values of the nation
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BREAKING THE IMPASSE
CJI Ramana was able to build a consenus in
the SC collegium that recommended nine
names for judges of the top court

single Sikh judge/lawyer to be elevated
to the top court. 

Also, there is no dearth of brilliant
Jain and Buddhists lawyers and judges
in some of the High Courts and the col-
legium should consider this possibility
as well. The apex court should reflect
the composite culture and constitutional
values of the nation. Only a few castes
and communities cannot be allowed to
dominate the higher judiciary. Let it
reflect the collective soul of the nation.

Media reports suggest that during
the tenure of Chief Justice SA Bobde, a
senior collegium member, Justice RF
Nariman, insisted on the elevation of
Justice Akil Kureshi, chief justice of
Tripura High Court (No 2 in all-India
seniority) before any other judge was
selected. It seems a deadlock occurred
in the collegium because of his coura-
geous stand on various issues and no
names of judges were finalised for a
long time. 

Significantly, just a few days after
Justice Nariman’s retirement, the col-
legium met quickly and finalised the
names of nine judges in a single meeting
without any opposition. But the name of
Justice Kureshi was not there. This rais-

es several questions about the col-
legium’s decision-making process. While
the collegium had to act urgently to fill
up the vacancies of judges in the Sup -
reme Court, it was equally duty-bound
to consider the concerns raised by a sen-
ior judge regarding the compliance of
seniority norms.

People have a right to know the rea-
sons for the non-elevation of Justice
Kureshi to the top court. Admittedly, the
Constitution does not make any provi-
sion for reservation in the Supreme
Court and High Courts, but judge-mak-
ers always keep social considerations in
mind. There is always a need to main-
tain a balance in judicial appointments
by selecting deserving people from dif-
ferent castes, communities, religions,
and regions. 

Many constitutional pundits
rightly believe that the Sup -
reme Court should always

have around 9-10 judges from minority
communities out of 34 judges. It is not a
bad idea. As far as women are con-
cerned, the collegium has rightly recom-
mended the names of three of them.
Women empowerment in the judicial

branch is the need of the hour. So, is
the participation of the minorities in
the judiciary.

No judge should be rejected because
he belongs to a particular community or

- eb mih ekil ton seod tnemnrevog eht
cause of his judgments. Merit must be
the principal criterion of judicial app -
ointments, not the executive’s likes or
dislikes. The Supreme Court collegium
is mandated to exercise its powers with-
in the four corners of the Constitution.
It was established to protect the inde-
pendence of the judiciary, and its
actions should reflect its objectives. Its
decision-making process needs to be
made more transparent, accountable
and impeccable. We need judges who
can stand up against anybody, including
the powerful government without fear
or favour. 

 In Supreme Court Advocates-on-
aid nI fo noinU sv noitaicossA droceR

(1993), the Court said: “In the context of
the plurastic society of India where
there are several distinct and differing
interests of the people with multiplicity
of religion, race, caste and community
and with the plurality of culture brought
together and harmonised by
the Constitution makers by assuring
each section, class and society ‘equality
of status and of opportunity’, it is
inevitable that all people should be
given equal opportunity in all walks of
life and brought into the mainstream so
that there may be participation of all
sections of people in every sphere
including the judiciary…It is essential
and vital for the establishment of real
participatory de mocracy that all sections
and classes of people, be they backward
classes or scheduled castes or scheduled
tribes or minorities or women, should
be afforded equal opportunity so that
the judicial administration is also par-
ticipated in by the outstanding and mer-
itorious candidates belonging to all sec-
tions of the society not by any selective
or insular group.”

—The writer is Advocate, Supreme
Court of India
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The SC collegium was also expected to consider the interests of the minorities.
Currently, the top court has only one Muslim judge, S Abdul Nazeer (left), and one

Christian judge, KM Joseph. There is no Sikh, Jain, Buddhist, or Adivasi judge.
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Opinion/ Minority Education in India                             Devender Singh Aswal

N “a sorry state of affairs” when
Parliament has ceased to be a forum
for enlightening debates and discus-
sions, and when “privilege” is
invoked to block scrutiny by a par-
liamentary committee, it is propi-

tious that the recommendation of the
National Commission for Protection of

- im lla gnirb ot )RCPCN( sthgiR dlihC
nority-run schools, including madrasas,

- udE ot thgiR eht fo weivrup eht rednu
cation (RTE) Act and Sarva Shiksha
Abhiyan (SSA), has generated public
debate. The NCPCR has also backed
reservation for students from minority
communities in such schools after its
survey found that a large proportion of
non-minority students study there.

The NCPCR report says that reli-
gion-wise, Christians comprise 11.54 per-
cent of India’s minority population and
run 71.96 percent of schools; Muslims
with 69.18 percent of minority popula-
tion run 22.75 per cent of schools; Sikhs

ytiron im eht fo tnecrep 87.9 esirpmoc
population and run 1.54 per cent of
schools; Buddhists with 3.83 per cent of
minority population run 0.48 per cent of
schools; and Jains with 1.9 per cent
of minority population run 1.56 per cent
of schools. 

There are three kinds of madrasas in
India, namely, recognised madrasas
which are registered and impart both
religious as well as secular education;
unrecognised madrasas found deficient
for registration by state governments as
secular education is not imparted by
them or they lack in infrastructure, and
madrasas which have never applied for
registration. Notably, the report traces
the establishment of minority education-
al institutions to the colonial policy of
divide and rule. 

The report finds a surge in the num-
ber of schools securing minority status
after the 93rd Amendment in 2006, with
more than 85 percent of the total schools
securing the certificate in the years
2005-2009. A second surge was seen in
2010-14, after the 2014 judgement of
the Supreme Court in - acudE itamarP
tional & Cultural Trust vs Union of

IBack to School
The recommendation made by the National Commission
for Protection of Child Rights to bring all  minority-run
schools,  including madrasas, under the purview of the
Right to Education Act and the Sarva Shiksha Abhiyan has
generated much consternation and apprehension.
What exactly are the issues?

DIGGING DEEP: The NCPCR study gave particular attention to students studying in madrasas
(top) owing to their prevalence; it found that 74 percent of students studying in Christian mis-
sionary schools (above) belonged to non-minority communities 

Twitter
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India, making RTE inapplicable to
minority schools.

The NCPCR has, therefore, recom-
mended to the government of India to
bring all minority schools, including
madrasas under the purview of the RTE
and SSA and also recommended reserva-
tions for students from minority commu-
nities in such schools in view of its find-
ing that 74 percent of students in Chris -
tian missionary schools belonged to non-
minority communities, and overall, 62.5
percent of the students in such schools
belonged to non-minority communities.

The report also points out that many
schools have registered themselves as
minority institutions to thwart imple-
mentation of the RTE Act. Some of the
conclusions are specious. For instance,
the number of students studying in
Christian schools as against the students
of majority community studying in them. 

However, let me confine here to
the limited question of bringing
the minority-run educational

institutions within the ambit of the RTE
Act and whether such an action impinges
on the cultural and educational rights of
the minorities. So, the vital question is:
does the right of the minorities to run
educational institutions under the protec-
tive clothing of Article 30 contravene 
fundamental right to education? Since

mino rity schools are outside the purview
of the RTE Act, there is no compulsion to
admit students from disadvantaged back-
grounds even within the minority com-

bent that the Sate shall provide free and
compulsory education to all children
aged between six and 14 years in such
manner as the State may, by law, deter-
mine. The said Constitutional amend-
ment also substituted Article 45 which
now reads: “The State shall endeavour to
provide early childhood care and educa-
tion for all children until they complete
the age of six years.” Besides, it inserted
clause (k) in Article 51A casting an obli-
gation on the parent or guardian to pro-
vide opportunities for education to his
child or ward between the age of six and
fourteen years.” 

The 93rd Constitutional Amendment
Act inserted after Clause (4) of Article 15,
Clause (5), reads: “Nothing in this article
or in sub-clause (g) of clause (1) of Ar ti -
cle 19 shall prevent the State from mak-
ing any special provision, by law, for the
advancement of any socially and educa-
tionally backward classes of citizens or
for the Scheduled Castes or the Sche -
duled Tribes in so far as such special
provisions relate to their admission to
educational institutions, including pri-
vate educational institutions, whether
aided or unaided by the State, other than
the minority educational institutions
referred to in clause (1) of Article 30.”
In order to give effect to the constitution-
al provisions, the Parliament enacted
The Right of Children to Free and
Compulsory Education Act, 2009,
(RTE Act).

The recommendation of the NCPCR,
a statutory body set up under the
Commissions for Protection of Child
Rights Act, 2007, has caused anxiety in
some and, consternation in a few. There
is an apprehension that by bringing the
minorities-run educational institutions
under the ambit of RTE Act and the
SSA, it would violate the fundamental
cultural and educational rights guaran-
teed by Articles 29 and 30. 

The expression “minorities” in Article
30 is not defined in the Constitution.
However, Section 2(c) of the National
Commission for Minorities Act, 1992,
notifies Mus lims, Sikhs, Christians, Bu -
ddhists, Jain and Zoroastrians (Parsis)

There is a fear that bringing education-
al institutions run by the minorities

under the RTE and the SSA would vio-
late the cultural and educational rights

guaranteed by Articles 29 and 30.

munities running the educational
institutions.

The Constitution of India guarantees
protection of interest of minorities. All
minorities, whether based on religion or
language, have the right to establish and
administer educational institutions of
their choice. Article 29 of the Consti tu -
tion protects the interests of the minori-
ties by making a provision that any sec-
tion of citizens, residing in the territory
of India, having a distinct language,
script or culture has the right to conserve
the same. It further mandates that no
discrimination would be done by the
State on the ground of religion, race,
caste, language or any of them for admis-
sion in educational institutions main-
tained by the State. 

Article 30 guarantees the right of
minorities to establish and administer
educational institutions of their choice
and also bars the State from discriminat-
ing such institutions on the ground that
they are under minority management in
the matter of grant-in-aid. 

Article 350B says that there shall be a
Special Officer for linguistic minorities to
be appointed by the President. It shall be
the duty of the Special Officer to in ves -

-efas eht ot gnitaler srettam lla etagit 
guards provided for linguistic minorities
under the Constitution and report to the
President upon those matters at such
intervals as the President may direct.

The Parliament inserted Article 21A
in the Constitution vide 86th Constitu -
tion Amendment Act, making it incum-
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as minority communities. 
The precise question for considera-

tion is whether by bringing the minori-
ties-run educational institutions under
the ambit of the RTE Act and the SSA
will curb, control or erode the funda-
mental cultural and educational rights of
the minorities guaranteed by the Consti -
tution. To answer this question, let us
have a closer look at the aims and objects
of the RTE Act. 

Education, being a Concurrent field
of legislation under the Constitution, the
RTE Act casts an obligation on the app -
ropriate governments and local authori-
ties to provide and ensure admission,
attendance and completion of elemen-
tary education by all children in the 6-14
age group. The RTE Act also requires all
private schools to reserve 25 percent of
seats for children from weaker sections
whose stipulated fee would be reim-
bursed by the State. The right to educa-
tion of persons with disabilities until 18
years of age is reinforced by the Persons
with Disabilities Act, 2016, and the SSA. 

The SSA, launched in 2002-2003 in
partnership with state governments and
local self governments, aims to provide

education for all. Now rechristened as
Samagra Shiksha, it subsumes the three
schemes of Sarva Shiksha Abhiyan
(SSA), Rashtriya Madhyamik Shiksha
Abhiyan (RMSA) and Teacher Education
(TE). It is now the central government’s
flagship programme for the achievement
of Universalisation of Elementary Edu -
cation (UEE) in a time-bound manner in
a mission mode, as mandated by the
86th amendment to the Constitution,
mandating free and compulsory educa-
tion to the Children in the 6-14 year
age group.

The SSA envisages the opening of
new schools in those habitations which
do not have schooling facilities and
strengthens the existing school infra
additional classrooms, toilets, drinking

water, playgrounds, boundary walks,
maintenance grant and school improve-
ment grants. 

Moreover, schools with inadequate
teacher strength are also provided with
additional teachers, while the capacity of
existing teachers is being strengthened
by extensive training, grants for develop-
ing teaching-learning materials and
strengthening of the academic

support structure at a cluster, block and
district level.

The rights of minorities to establish
and administer educational institutions
of their choice under Article 30 has been
a matter of litigation. Freedom to “ad -
minister” a school does not permit “mal-
administration”. Regulations for main-
taining academic standards, ensuring
proper infrastructure, health and sanita-
tion, etc. could be imposed on minority
schools as well, as evident from Articles
19 and 26. Further, a government-aided
minority school cannot discriminate
against students on grounds of religion,
race, caste, language in the matters of
their admission. 

In my considered view, the Pramati
judgment failed to notice that be -
sides the 25 percent quota in Section

12(1)(c), the RTE Act also has provisions
on infrastructural norms, pupil-teacher
ratio, prohibition on screening tests and
capitation fee and ban on corporal pun-
ishment, etc. These provisions benefit
both the students and the minority com-
munity. Moreover, the judgment did not
consider the fact that the government-

The Sarva Shiksha Abhiyan, now rechristened Samagr a Shiksha, envisages the opening of new schools and
strengthens the existing school infrastructure by providing additional classrooms, toilets, drinking water,

playgrounds, boundary walks, maintenance grant and school improvement grants.
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aided minority schools stand on a differ-
ent footing from their unaided counter-
parts, and as such, are subject to regula-
tions in order that all children receive
free, compulsory and quality education.

In the true interest of efficiency of
instruction, discipline, health, sanitation,
morality, public order and the like, the
State may frame and impose reasonable
restrictions. All regulative measures
which are not destructive or annihilative
of the character of the institution estab-
lished by the minority, have been held
valid by the judiciary. 

In Ahmedabad St. Xavier’s College
case (AIR 1975), while considering
the importance of teachers in an

educational institution, Ray (CJ) in his
leading judgment observed: “The minor-
ity institutions have the right to adminis-
ter institutions. This right implies the
obligation and duty of the minority insti-
tutions to render the very best to the stu-
dents. In the right of administration,
checks and balances in the shape of regu-
latory measures are required to ensure
the appointment of good teachers and
their conditions of service.” It was
further stated that “regulations which
will serve the interests of the teachers are
of paramount importance in good
administration.” 

According to Khanna, J.: “The regula-
tions have necessarily to be made in the

interest of the institution as a minority
educational institution. They have
to be so designed as to make it an effec-
tive vehicle for imparting education”,
and “Regulations made in the true inter-
ests of efficiency of instruction, disci-
pline, health, sanitation, morality, public
order and the like may undoubtedly
be imposed.” 

A word of caution was also expressed
by Justice Khanna while observing: “The
minority institutions cannot be allowed
to fall below the standards of excellence
expected of educational institutions, or
under the guise of exclusive right of
management.... Balance has, therefore, to
be kept between the two objectives, that
of ensuring the standard of excellence of
the institution and that of preserving the
right of the minorities to establish and
administer their educational institutions.
Regulations which embrace and recon-
cile the two objectives can be considered
to be reasonable.”

These observations were quoted, and
concurred in, by the Supreme Court in

- immoC gniganaM sv euqifaR .dM kS
ttee, in the judgment delivered in Jan -
uary, 2020, setting aside the judgment
of the single judge of the Calcutta High
Court, and upholding the West Bengal
Madra sah Service Commission Act,
2008. The Supreme Court held that the
State has the rights to introduce a regu-
latory regime in the national interest to

provide minority educational institu-
tions with well-qualified teachers so that
they can achieve excellence in education. 

It would be worthwhile to mention
that an eminent scholar like Faizan
Mustafa has termed the judgement per
incuriam, i.e., contrary to law. However,
in the light of a catena of judgments of
the apex court, minority institutions
cannot ignore or contravene the regula-
tions issued by the State which aim to
strengthen the reach of quality educa-
tion to all children. The children belong
to the State and it is the paramount con-
stitutional obligation of the State to
strive incessantly to provide universal
access to quality education to all chil-
dren regardless of their religion, gender
or community. 

The objective of the successive Na -
tion al Policies on Education has been to
provide universal access to quality educa-
tion and promote lifelong opportunities
for all. India is a signatory to Sus tainable
Development Goal 4 (SDG4), and com-
mitted to attain these goals which are in
accord with the philosophy, and specific
provisions, of the Constitution. 

The RTE does not bar the minority-
run institutions to choose their own
management, appoint teachers and staff
subject to their fulfilling the necessary
norms and standards of education,
admit eligible students, have a reason-
able fee structure and use their proper-
ties and assets for their institutional
benefit subject to the laws of the land.
The provisions of the Constitution have
to be construed harmoniously to give
to each one of them, to uphold unity
in diversity.

—The author is a former Addl
Secretary of India and a member of the
Delhi Bar Council. The views expressed

are personal

The NCPCR report found a surge in the
number of schools securing minority
status after the 93rd Amendment in
2006. A second surge was seen in
2010-14 after the SC verdict on RTE. 
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Sorry State of Affairs
A huge amount of public money is being utilised in paying income taxes of cabinet ministers that
accrue on their income. This scenario is present in various states of India. At a time when India is
handling a problematic economic condition due to the pandemic, VVIP treatment to elected
representatives continues to exploit the common man’s money
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HILE addressing
the people at the
inauguration of the
Kollam bypass in
January 2019, the
Prime Minister of

India, Narendra Modi, mentioned that
the culture of wasting public money
should end. However, the reality is dif-
ferent. A huge amount of public money
is being utilised in paying income tax of
cabinet ministers that accrue on their
income. This scenario is present in vari-

ous states of India. The public of Andhra
Pradesh and Telangana besides paying
the salaries of their cabinet ministers,
including the chief minister, also pay the
tax that accrues on those salaries. 

The chief minister of Telangana’s
monthly salary is Rs 4,10,000 per month
and his counterpart in Andhra Pradesh

- eroM .htnom rep 000,53,3 sR seviecer
over, taxpayers also pay for their accom-
modation, convoys, and other perks.

setats owt eht fo stnemtraped evitcep seR
have lately published a series of govern-

ment mandates releasing sums of money
for disbursement of the tax dues of these
elected representatives for the financial
year 2020-2021.

The income tax liability of Rs
- siniM feihC eht yb elbayap saw 429,41,7

ter of Andhra Pradesh, YS Jagan Mohan
Reddy, on the taxable income he got
from the government during the fiscal
year 2020-2021. On March 18, 2021, the
general administration department pub-
lished an order discharging the liability.
The income tax liability of Rs 2,91,096

W
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payable by Perni Venkataramaiah, the
minister for information and public
relations, was also paid off using public
money.

Similarly, the government of Telan -
gana is also liberal with the public’s mo -
ney. On January 29, an order was issued
by the department of agriculture to settle
the income tax liability of Rs 87,984 pay -
able by S Niranjan Reddy. On February
23, the department of health, medical,
and family welfare sanctioned Rs
2,16,938 towards the income tax liability
of health minister Eatala Rajender. On
February 24, the industries and com-
merce department settled the income tax
of Rs 1,66,670 payable by its minister,
KT Rama Rao. According to the provi-
sions of the Payment of Salaries and
Pensions and Removal of Disqualifi -
cation Act, 1953, of Andhra Pradesh and
Telangana, the government should settle
the tax liability on the incomes of minis-
ters, including the chief minister. At the
time of the introduction of this law, the
salaries and rewards of elected legisla-

tures were much more reasonable. How -
ever, over the decades, successive govern-
ments have increased the salaries of
elected representatives through legisla-
tion. Every new government makes revi-
sions of the salaries apart from paying
perks and allowances.

In the year 2020, the government of
Madhya Pradesh decided to pay
income tax on the salaries of serving

chief ministers and the council of minis-
ters. The government took this decision
regardless of being under substantial
debt and observing its finances stressed
by the deadly coronavirus epidemic. Due
to the harsh economic influence of the
Covid-19 lockdown, the Shivraj Singh
Chouhan administration had previously
stopped salary increases for all govern-
ment employees. It had also suspended a
share of the dearness allowance and

- moC yaP htneveS eht morf eud sraerra
rof degnahc gnihton ,revewoH .noiss im

the ministers and they received a month-
ly salary of Rs 1,70,000, including
allowances. Besides, the state has just
released funds to pay their income tax
ammounting to Rs 1.8 crore. The govern-

ment released Rs 41.79 crore for their
tours, hospitality, and travel needs and
Rs 94.85 lakh towards the salaries and
other expenses of former chief ministers.
It has also raised its share in the Contri -
butory Pension Fund Scheme for IAS,
IPS, and IFS officers—from 10 percent
to 14 percent. But the share has not been
increased for government employees and
continues at 10 percent. The Madhya
Pradesh state treasure started shoulder-
ing the tax burden of all ministers, along
with the parliamentary secretary, with
retrospective effect from April 1, 1994.
Now the opposition in the state which
introduced the policy has opposed the
scheme and termed it shameful. One of
the Congress leaders mentioned that
even pensioners pay their taxes but
politicians who claim to do social service
are not paying.

The story of Punjab is similar. The
government of Punjab in August 2019,
passed the bill to liberate the serving and
opposition ministers from the responsi-
bility of paying income tax on their
perquisites such as residential bunga-
lows. However, their salaries and other
allowances will continue to be taxed. The
Shiromani Akali Dal leader Bikram
Majithia raised the flag against this and
said that since the state was already in
poor financial condition, the pressure of
paying tax on the perks of the ministers
should not be imposed on the govern-
ment. The big anomaly is the chief min-
ister’s tax liability on perks was higher
than his salary. His annual salary was
Rs 3 lakh but his income tax liability on
perks had been pegged at Rs.17 lakh!
According to the provisions of the East
Punjab Ministers’ Salaries Act, 1947, the
Punjab government had been paying
taxes on salaries, allowances, and several
perks of the ministers till its amendment
in 2018.

A few days before, in a nightmare
development, an investigation exposed
that several members of the legislative
assemblies and legislative councils had
been found evading their tax bills as the
state has been disbursing their income
taxes. The investigation exposed many

In 2019, the government of Uttar
Pradesh, led by Yogi Adityanath, decided
to erase the almost 40-year-old tradition

of the state exchequer settling the
tax bills of its ministers. 

Amitava Sen
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names across party lines, such as the
Congress, the Shiromani Akali Dal, and
even the Aam Aadmi Party.

Then there is Uttarakhand. Even
after 19 years of being carved out of
Uttar Pradesh, Uttarakhand continued
the practice of paying income tax liabili-
ty of cabinet ministers from the state’s
treasury. In 1981, the custom of the state
exchequer paying the tax liability of the
chief minister and as well as other min-
isters was started after the Uttar Pra -
desh Ministers (Salaries, Allowances,
and Miscellaneous Provisions) Act came
into effect. The justification given at the
time was that these ministers were poor
and cannot pay income tax from their
small earnings.

The state of Uttarakhand has had
many chief ministers like Nityanand
Swami, Bhagat Singh Koshyari, Narayan
Dutt Tiwari, BC Khanduri, Ramesh
Pokhriyal Nishank, Vijay Bahuguna,
Harish Rawat and Trivendra Singh
Rawat and the government has been
settling taxes for them. Remarkably, the
ministers and MLAs in Uttarakhand get
heavy salary packets. In 2018, the BJP
government had also modified the salary

packets of its ministers and MLAs.
Approximately, the monthly salary of a
minister is Rs 4.4 lakh while it is Rs 2.75
lakh for an MLA. However, in October
2019, the cabinet decided that from now
onwards ministers will have to settle
their tax obligation.

The story of Uttar Pradesh is no
different. In 2019, the govern-
ment of Uttar Pradesh decided to

erase the almost 40-year-old tradition of
the state exchequer settling the tax bills
of its ministers. The tradition began in
1981 when VP Singh was the chief min-
ister of the state. Several chief ministers
who benefitted from this law and saved
their taxes have been from across politi-
cal parties, including Yogi Adityanath,
Mulayam Singh Yadav, Akhilesh Yadav,
Mayawati, Kalyan Singh, Ram Prakash
Gupta, Rajnath Singh, Sripati Mishra,
Vir Bahadur Singh, and ND Tiwari.
After a news report made this disclo-
sure, many politicians said they were not
even aware of it. A senior finance min-
istry official mentioned that for the
financial year 2018-2019, the state gov-
ernment had paid Rs 86 lakh as the

ministers’ tax liability.
The tale of two states, Haryana and

Jammu Kashmir is no different. Before
Punjab, Haryana had passed the Har -
yana Salaries and Allowances of Minis -
ters Act, 1970, according to which the
tax obligation on the salaries and allow -
ances of its cabinet ministers would be
paid by the state government. This rule
applies to even the members of the
Haryana Legislative Assembly. In 1956,
the law was enacted by Jammu and
Kashmir relating to salaries and allow -
ances of its ministers, including minis-
ters of state. In 1957, another law was
introduced on salaries and allowances of
its deputy ministers. Both these laws
were amended in 1981 to declare that
any income tax payable by these repre-
sentatives on their official salaries or
allowances or any increment to the
income tax payable by them due to their
official salaries or allowances would be
disbursed by the government. Impor -
tantly, the Fifth Schedule of the Jammu
& Kashmir Reorganisation Act 2019
stipulates that these two rules will
remain in force even after the restruc-
turing of the state into two union terri-
tories which came into force on October
31, 2019.

To conclude, the above stories reveal
a state government-sponsored travesty.
When everyone is taking a cut at source
(tax deducted at source), our representa-
tives cannot be blessed with undue
advantage. This is against the philoso-
phies of natural justness. It is not only
immoral to settle the tax of minsters
who have already received money for the
services rendered by them, but also
technically faulty because the income
tax by the government for any person is
a prerequisite and is again taxable. At a
time when India is handling a problem-
atic economic condition due to the fatal
coronavirus pandemic, the VVIP treat-
ment meted out to elected representa-
tives continues to exploit public money.

—The writer is a financial and tax
specialist, author and public speaker

based in Margao, Goa

Andhra Pradesh CM YS Jagan Mohan
Reddy had to pay Rs 7,14,924 as IT during

the fiscal year 2020-2021. The general
administration department of the state

government released the amount.

The Punjab government under Amarinder
Singh passed the bill in August 2019 to

exclude serving and opposition ministers
from paying IT on their perquisites, such

as residential bungalows.
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Scientists know that a virus like in -
fluenza is seasonal, peaking in the

winter in temperate regions and during
the wet season in tropical locations. Now,

they are looking to see whether Covid-19
follows a similar seasonal pattern. 

Scientists have compared coronavirus
rates between March 2020 and March
2021 from five countries—Canada,
Germany, India, Ethiopia and Chile—with

daily mean tempera-
ture, humidity, ultravio-
let radiation and air-
drying capacity (a meas-
ure of how quickly

nI .)etaropave stel pord
countries with temper-
ate climates, they found
that Covid-19 peaked
during the winter
months, when tempera-
ture and humidity were
low. Meanwhile, in
countries with tropical
climates, the cases
peaked during the sum-
mer monsoons, when
humidity was high. 

The results, pub-

lished in the journal, GeoHealth, reveal
that there were two variables—ultraviolet
levels and air-drying capacity—that con-
sistently correlated with Covid-19 levels in
all countries. Bright sunshine and fast
evaporation were associated with the
falling rates of the coronavirus, while
cloudy skies and slow evaporation appear
to aid the spread of the virus. 

Anticipating the seasonality of Covid-
19 will be important in combating its
spread, ensuring booster vaccines are
given before the peak season takes-off, for
example. But seasonality is only one fac-
tor, and countries which experience bright
sunshine are not entirely immune to the
spread of the virus. Social and other fac-
tors, such as population density and social
distancing policies, also play a role. Un -
der standing the seasonality of the virus
will be critical for future efforts to combat
its spread, as experts have cautioned that
people may need annual booster shots
to protect against the virus and its emerg-
ing variants.

The desperate attempt by millions of
Afghans to flee their own country is
really part of a historical exodus

stretching back many decades. Even before
the Taliban retook control, more than
5,50,000 people had been forced to flee
their homes this year due to fighting,
according to the UNHCR.

That means that an estimated 3.5 mil-
lion Afghans are currently internally dis-
placed within the country. In addition,
about 2.2 million refugees and asylum
seekers are currently seeking sanctuary in
neighbouring nations as of the end of
2020, say UNHRC records. 

The obvious recipients of refugees flee-
ing the border are its immediate neigh-
bours, Pakistan and Iran. Almost 1.5 mil-
lion fled to Pakistan in 2020, while Iran
hosted 7,80,000, again, according to
UNHCR figures. Germany was third, with
more than 1,80,000, while Turkey took

nearly 1,30,000. 
Although there are no Afghan asylum

seekers in Iran, those with refugee cards —
an official document recognising their sta-
tus—are able to access the country’s health
and education systems.

Another neighbour, Tajikistan, has said
it was preparing to take in up to 1,00,000
refugees from Afghanistan. About 1,500

- fA eht dessorc evah ot dias era snahgfA
gha nis tan-Uzbekistan border and set
up camps. 

There are 40,000 refugees registered in
India, according to the UNHCR, and one-
third of those are Afghans. However, that
figure is misleading since there are a large
number of Afghan citizens in India who
are not registered with the UNHRC.

International Briefs
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Is Covid Seasonal?

Afghanistan’s
Exodus
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British traveller Zoe Stephens (right)
flew into the South Pacific island na -

tion of Tonga last March, planning a week-
end getaway. Originally from Merseyside in
the UK, the 27-year-old had been living in
China for two and a half years, before tak-
ing some time out to travel around Asia and
onto Fiji from where she booked a flight to
Tonga, a Polynesian country made up of
over 170 South Pacific islands, in a attempt
to stay clear of the spreading Covid-19
outbreak. 

Now, 18 months later, she is still stuck

on the tiny archipelago, which happens
to be one of the few places in the world
that has remained entirely Covid-free
because of strict restrictions. “I’m probably
one of the few people in the world that has
never had to wear a mask before,” Stephens

told CNN Travel. 
She initially felt safe in Tonga, which has

- woH ,000,00,1 revo tsuj fo noitalupop a
ever, when Covid-19 hit Tonga, the island
went into lockdown, which meant she
would not be able to leave for a while. She
never expected it to last 18 months.

Stephens is living in a beach home
while house sitting for a family who cannot
return to the island due to travel restric-
tions. Incoming flights were banned and
Tonga declared a state of emergency and
the nation has remained shut to foreign
nationals ever since, including those who
want to leave.

Trapped in Tonga 

Covid-19 has created the need
for new office designs and

many companies are coming out
with appropriate models. They are
geared to support working from
home, social distancing and provid-
ing cleaner and more efficient
workspaces. 

For instance, a table that could
once could fit eight people may
now have to accommodate only
three with five other employees
working from home. Additionally,
businesses could add “workstation
enclosures” like transparent plastic
or glass screening panels that can
protect employees but still allow
them to see one another and inter-
act. Technology will drive buildings
and offices to be worker-friendly
and safe. New technology includes:

Motion lights and motion sensors
when entering a room or turning
on a faucet.

Doors that open
automatically with
motion sensors or facial
recognition.

Elevators and AV sys-
tems that can be or -
dered and controlled
from a smartphone.

Other tech inven-
tions might include face

recognition (to replace things like
swipe cards), intelligent signage (to
create a frictionless experience and
tell you your first meeting is on the
third floor) or QR codes for things
like sit-stand desks that could be
scanned to adjust to your height
and preferences in order to accom-
modate different users each day. 

The most crucial tech compo-
nent of the post-Covid-19 office will
be a tool to help bridge the gap
between remote and in-person
staff. Experts believe video-confer-
encing will remain a big part of our
work lives for years to come. As
such, companies like Microsoft
have introduced elaborate confer-
ence rooms with curved tables,
projection equipment and spe-
cialised microphones and cameras
that make in-person participants
feel like everyone’s present and
remote participants feel like every-
one’s remote. 

The New Office

The latest mobile cre-
ating a buzz in the

market is the Samsung
Galaxy Z Flip 3 (above).
The Korean giant has
been advertising it in
India where it has just
been released, along with
the rest of the world.

neeb evah sweiv eR
mixed by most technolo-

sreyub dna strep xe yg
who have used the phone
and are quite enamoured
with its technology, con-
sidering that the flip
phones were considered
obsolete. It has some cut-
ting-edge features. 

You can fold it in half.
Flip it open with your
wrist one-handed. Use
the outside screen when

it is closed and place it
anywhere to record
videos and take photos. It
comes in seven colours
and the body and hinge
are made of a material
Samsung calls Armor
Aluminum, which is rein-
forced with other metals.
That extra tensile
strength makes it feel
more like a single piece.
It is also water resistant.
It just feels like a regular
phone that just happens
to fold in half.

The Galaxy Z Flip 3
costs the same as the pre-
mium iPhone 12. The
best part is that it is more
compact when folded in
half, which allows it to fit
into any of your pockets.

Flipping Out
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T was welcome news for those
concerned with national security,
especially the maritime one, that
INS Vikrant 2, India’s first indige-
nous aircraft carrier had success-
fully completed its five-day sea

trial or its maiden sea voyage. Built at a
cost of Rs 23,000 crore, it finished sea
trials ahead of its planned induction by
August 2022.  

As the current international scenario
around India unfolds itself, specially
related to the offensive posture by China
against practically all neighbouring
coun tries along the South China Sea
and the Arabian Sea and Indian Ocean

region, the stellar role played by aircraft
carriers will be much in evidence. 

Alongside various warships from
Asia, Europe and America, namely the
USS Ronald Regan, USS Nimitz and the
British HMS Queen Elizabeth, this has
sent a strong message to China. Along
with 100 combat planes carrying nuc -
lear-powered floating air fields, it is
obvious these carriers mean business.

In the history of modern wars start-
ing from the latter half of World War I,
World War II, Korean War, Vietnam
War, Indo-Pak War,1971, Gulf War and
present conflicts, it is the presence of an
aircraft carrier which more often than

Lord of the Seas
With the completion of the maiden sea voyage of INS Vikrant 2, India has entered the big league of air-
craft carriers. This will give it a huge tactical advantage in any war, especially with China and Pakistan

By Praful Bakshi 

I

STELLAR ACHIEVEMENT: The new INS Vikrant aircraft carrier is designed and built in India and will enhance Indian Navy’s capabilities
Twitter

| INDIA LEGAL | September 6, 2021  49

not dictates the outcome. Countries
howsoever powerful have to cow down
to the air power unleashed at them from
aircraft carriers of their enemies.

This includes the successful Japanese
Pearl Harbour operation against the
American Fleet, the sinking of British
battle ships HMS Prince of Wales and
HMS Repulse off the coast of Singapore,
leading to the downfall of the British
against the Japanese and the American
victory at the Battle of Midway, Battle of
Coral Sea and Battle of Leyte Gulf ag -
ainst the Japanese fleet. Both German
and Russian navies, boasting of power-
ful and heavy battleships during WWII,
had to relent under the far-reaching
prowess of aircraft carriers.      

While land and sea boundaries are
clearly marked cartographically and

protected by fighting assets of the army
and navy respectively, they need an air
envelop by a dedicated force called the
Air Power. Navies generally have their
own dedicated air power called the Fleet
Air Arm. When the Navy sails beyond
the national territory or Extended
Economic Zones of 200km to protect
the nation’s economic and war interests,
air power is needed. 

These flying assets or combat air-
craft are carried on specially
made ships which have the capa-

bility to launch, receive, repair, main-
tain, refuel and rearm the planes for the
next mission for an extended period of
months as the war situation demands.
These are called aircraft carriers.  

Launching of flying platforms to

bomb enemy towns or ships dated back
to the late 1700s when Austrian naval
ships launched balloons to drop explo-
sives on Venice. But the aircraft carrier
came into being during WWI when the
British Navy converted HMS Argus into
an aircraft carrier by putting a make-
shift flight deck on it and successfully
launching an aircraft. However, the war
ended before HMS Argus could see any
action. Not surprisingly, the US and
Japan were quick to learn and the Ame -
ricans successfully introduced USS
Lang  ley to join the US fleet in March

- udortni hcihw napaJ yb dewollof ,2291
ced its carrier Hosyo in December 1922.  

By the end of WWII, jet fighters
were being introduced to operate from
aircraft carriers, thus bringing in further
additions to accommodate heavier and

WE MEAN BUSINESS: Warships like USS Ronald Regan (top) and British HMS
Queen Elizabeth (above), along with Vikrant, have sent a strong message to China 

Country        Carriers         Carriers       
                      in service      decommissioned 

Argentina       Nil                   2 

Australia        Nil                   3 

Brazil              Nil                   2 

Canada          Nil                  3 

China              2                    0 

France            1                     7 

Germany        0                     0 

India               1                     2 

Italy                2                     0 

Japan             0                     20 

Russia            1                     4 

Spain              1                     2 

Thailand         1                     0 

UK                  2                     41 

US                  11                   55 

Countries with aircraft carriers 

wikipedia.org
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this, a number of other fighter aircraft
have been considered like the FA-18 or
the F35. Even the Swedish SAAB had

red nu neeb sah ti dna neppirG desoporp
consideration. With the carrier version
of Rafael, this problem can be obviated.

The carrier-led Indian fleet in the
Indian Ocean Region is better placed to
carry its operations than any other navy
primarily due to its closeness to its own
bases on the eastern as well as the west-
ern coast.  

Coming to China, though India had
taken a lead in the naval aviation sector
by fielding its aircraft carriers much
earlier, i.e. 1957, China is fast catching
up. This is especially due to its more-
efficient ship-building sector and it get-
ting its second aircraft carrier ready.
China has two aircraft carriers—Lia -
oning and Shandong—with a third one
under construction. It is termed as Type
03 and would be its biggest aircraft car-
rier. By the 2030s, China plans to field
five or six aircraft carriers.  

Hence, India has to plan aggressive-
ly and is doing so with the building of a
third carrier, INS Vishal, a 65,000-ton
CATOBAR (Catapult operated and bar-
rier arrested)-equipped vessel, fully
supported by American technology.
This would include operating E2C
Haw keyes, and F35 fighters, which may
meet the Make in India requirements.  

Even in the case of the new Vikrant,
550 Indian firms, including close to 100
MSMEs, are registered with Cochin
Shipyard, providing various services for
its construction. INS Vishal would be
capable of operating 35 fighters and 20
helicopters. Plans are afoot to equip it
with Unmanned Combat Aerial Vehi -
cles and fixed wing anti-submarine air-
craft. India has obviously joined the big
league now.

—The writer is a military analyst
and air accident investigator 
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faster jets. Innovations like steam-pow-
ered catapults for launching high-speed
jets, angled flight decks for take-offs
and mirror landing system, providing
precession in high speed landing at all
times, were added to accommodate the
latest aviation platforms.  

Perhaps the most important of all
the developments was the introduction
of nuclear energy to propel massive air-
craft carriers. This was witnessed on
September 24, 1960, with the introduc-
tion of the first nuclear-powered air-
craft carrier, USS Enterprise. Aircraft
carriers now carried an assortment of
planes and helicopters to conduct dif-
ferent types of operations.

In 1961, the first aircraft carrier was
introduced in the Indian navy when
it purchased the incomplete HMS

Hercules from the UK in 1957. It was
completed in 1961 to be commissioned
as INS Vikrant. This ship gave an excel-
lent account of itself during the 1971

- ga edakcolb lavan a gnicrofne ni raw
ainst East Pakistan. Vikrant was de -
commissioned in 1997.  

Vikrant was followed by INS Virat,
once again purchased from Great Bri -
tain as HMS Hermes, and served the
nation from 1987 to 2016. Then fol-
lowed a Russian 45,000-ton aircraft
carrier called Gorshkovin 2014 and
christened as INS Vikramaditya. This
lone carrier of the Indian Navy can
carry 26 MiG 29ks, 10 Kamov Ka31
AEW&C helicopters and Ka 28 anti-
submarine helicopters. It has a 14-

degree ski jump to facilitate high speed
take off.   

The Indian Navy is now in the pro -
cess of inducting the new 40,000-ton
Vikrant 2, equipped with ski jump built
by Cochin Shipyard. Like any newly
built ship, it will have to complete a
num  ber of trials. These are various tests
to confirm the strength of the hull and
functioning of the mechanical and elec-
trical systems as per the required stan-
dards. These trials are in three phases.
The first is the dock trial—testing the

-ces ehT .kcod eht ni llits elihw enihc am
ond is builders’ trial, done at sea by the
buil ders/contractors who built the ship.
The third is the acceptance trial, which
is conducted at sea and on shore by
government officials. All faults noted
are rectified before accepting the ship.
INS Vikrant, after all trials, should join
the fleet by mid-2022. 

Discussion of aircraft carriers would
be incomplete without mentioning their
use in a region dominated by China and
Pakistan; they too are modernising
them  selves aggressively. Besides this,
there is a very serious threat in South
China Sea, which has got India involved.

In a conventional war with Pakistan,
keeping in mind distances in a sea bat-
tle, aircraft carriers Vikramaditya and
Vikrant would give a good account of
themselves, both from the angle of en -
durance and range. Not to forget the
range and performance of the MiG-29ks
onboard. However, the limitations on
load-carrying capacity of a MiG-29k in
strike mission can be a concern. For

USED IN NUMEROUS MISSIONS
The USS Enterprise was the first
nuclear-powered aircraft carrier
commissioned by the US Navy in the 1960s

National Security/ Aircraft Carriers

wikipedia.org



RNI No. UPENG/2007/25763
Postal Regd. No. UP/GBD-197/2017-19


