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Aggrieved over the close links between the political class and the police, Chief Justice of
India NV Ramana hit out at officers who wanted to be in the good books of the ruling party
and misused the rule of law    
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The Chief Justice of India and his collegium colleagues deserve appreciation for pushing its
recommendations for the appointment of 12 persons to five High Courts, taking a
courageous stand at a crucial time when High Courts need judges on a priority basis    
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While the right to protest is a fundamental one, it is difficult to determine where such
right begins and where it ends. The distinction line between a peaceful protest and
one with apprehensions of violence is thin    
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The legal dictum of innocent until proven
guilty will be applicable till the trial

- puS eht ot gnidrocca ,redro tsrif s’truoc
reme Court. If the trial court convicts a per-
son, then this general principle shall no
more be applicable, the top court said.

A bench of Justices DY Chandrachud
and MR Shah said: “Once the accused have
been convicted by the learned trial court,
there shall not be any presumption of inno-
cence thereafter.” The bench also asked
High Courts to be “very slow in granting
bail to the accused pending appeal who
are convicted” of serious offences such
as murder.

The top court issued the order on an
appeal by a woman from Uttar Pradesh,
Shakuntala Shukla, who challenged the bail
granted by the Allahabad High Court to four
men convicted of murdering her husband,
Kripa Shankar Shukla, during the pendency

of their appeals against conviction. The top
court set aside the bail order and asked the
accused to surrender.

Justice Shah noted that “the order
granting bail to the accused pending appeal
lacks total clarity on which part of the judg-
ment and order can be said to be submis-
sions and which part can be said to be
the findings/reasonings”. He also elucidated
the importance of judgment and how it
should be written. Every judgment, the
bench pointed out, contains four basic ele-
ments—statement of material (relevant)
facts, legal issues or questions, deliberation
to reach a decision and the ratio or conclu-
sive decision.

“A judgment should be coherent, sys-
tematic and logically organised. It should
enable the reader to trace the fact to a logi-
cal conclusion on the basis of legal princi-
ples,” said the Court.

“A judgment has to formulate findings of
fact, it has to decide what the relevant prin-
ciples of law are, and it has to apply those
legal principles to the facts… The judgment
replicates the individuality of the judge and,
therefore, it is indispensable that it should
be written with care and caution,” wrote
Justice Shah.
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Courts

With the Supreme Court having allowed women candidates
to sit for the National Defence Academy (NDA) exams, the

centre informed the Court that it had decided to induct women
for permanent commission in the armed forces through the
NDA route.

Following the Court’s order, the NDA had held several meetings
on how to tweak its course, as well as other affairs to make it gen-
der neutral. This submission of the government before the Court
means that the NDA has finally untangled the knots and have been
able to devise a proper course and exam system.

Additional Solicitor General (ASG) Aishwarya Bhati told the
bench headed by Justice SK Kaul that all the three chiefs of the
armed forces and the government had decided that girls will be
inducted for permanent commission through NDA. Bhati, however,
sought a status quo for the current year, saying “policy changes,
procedure, training infrastructure, etc” needed to be put in place.

The bench said it would consider the plea for status quo this

year, “depending on what you are doing now, what is the proposal
for the future, what still remains to be examined, what areas you
are exploring”. It did not rule out the option of “nudging” the gov-
ernment to speed up the process.

Following SC order, centre agrees to
induct women into armed forces
through NDA

Once trial court
convicts, there will
no longer be any
presumption of
innocence, rules SC

T - peS llit derrefed truoC hgiH ihleD eh
tember 16, the hearing on a petition

challenging the appointment of Gujarat-
cadre IPS Officer Rakesh Asthana (above)
as the Police Commissioner of Delhi. The
development came after the division
bench of the Court, comprising Chief
Justice DN Patel and Justice Jyoti Singh,
was informed that the notice issued to
Asthana on September 1, could not be

served for the want of process fee.
The bench asked Advocate BS Bagga,

representing the petitioner, as to why the
process fee had not been paid yet, even
though the apex court had granted a
time-bound schedule to decide the peti-
tion. Bagga assured the bench that the
process fee would be paid by the end of
the day.

Solicitor General Tushar Mehta, repre-
senting the centre, also sought time to file
response to the petition. In light of the

- pu eciton hserf deussi hcneb eht ,evoba
on Asthana and granted time to the centre
to file the reply.

Advocate Prashant Bhushan, repre-
senting the intervenor NGO, Centre for
Public Interest Litigation, reiterated that
the petition filed in the Delhi High Court
by one Sadre Alam was a reproduction
of the plea filed by the NGO before the
apex court.
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The Supreme Court stayed the pro-
ceedings in the dispute between

Amazon and Future Retail Limited (FRL)
pending before the Delhi High Court for
four weeks. A bench led by Chief Justice
of India NV Ramana, and also comprising
Justices Surya Kant and AS Bopanna,
ordered a stay on the enforcement of
Emergency Arbitrator’s order by the
High Court.

The apex court ordered the National
Company Law Tribunal, the Competition
Commission of India and the Securities
and Exchange Board of the India not to
pass any final order in relation to the dis-
pute for four weeks. The plea was filed
by Future Coupons, headed by Kishore
Biyani and his family members, against
the Delhi High Court order, which had
directed them to maintain a status quo,
restricting them from transferring the
retail assets to “Restricted Person,:

including the Mukesh Dhirubhai
Ambani Group.

On August 6, the apex court had
allowed the appeal filed by Amazon
against a Delhi High Court order staying
the attachment of properties of Future
Group companies and Kishore Biyani in
relation to the Future-Reliance deal.
The Bench of Justices Rohinton Fali
Nariman and BR Gavai also held that the
order of an Emergency Arbitrator of
Singapore, restraining Future Retail from
proceeding with its merger deal with

si ,liateR ecnaileR s’inab mA hsekuM
enforceable in India, under Section 17(2)

tcA noitailicnoC dna noitar tibrA eht fo
(Arbitration Act).

The Supreme Court issued notice on
a petition filed by the centre against

the Calcutta High Court order, which
had appointed Justice (Retd) Ranjit
Kumar Beg of the High Court as the
sole arbitrator to settle the dispute
between one Tarun Kanti Das, a con-

- loK( syawliaR nretsaE dna ,rotcart
kata), arising out of a contract.

A three-judge bench headed by
Chief Justice of India NV Ramana, and
also comprising Justices Surya Kant
and AS Bopanna, issued notice and
tagged the matter with similar identical
issues. The Court also refused to stay
the High Court order of appointing
the arbitrator.

The petition before the apex court
was filed by the Union of India,

- loK ,71 reganaM lareneG eht hguorht
kata, West Bengal and the Senior

- saE )noitanidrooC( reenignE lanoisiviD
tern Railway, Kolkata, West Bengal.

The petitioners had challenged the
- ap ,1202 ,21 yraurbeF detad ,redro

- suJ fo hcneb egduj elgnis eht yb dess
tice Arijit Banerjee, which had allowed

- ppa gnikees ,saD yb delif noitacilppa
ointment of an independent arbitrator
under Section 11(6) of the Arbitration
and Conciliation Act, 1996.

The single judge bench of the High
Court had perused the material placed
on record by the parties and found that
there was no dispute pertaining to
facts of the case concerned and exis-
tence of arbitration clause in contract.

- sed taht deton dah truoC eht ,rehtruF
- ceS rednu eciton fo ecnaussi eht etip

tion 21 of the Act of 1996, by contrac-
tor to the Railway, no arbitrator was
appointed as per the contract.

SC issues notice
on centre’s plea
against appointment
of arbit  rator by
Calcutta HC

Amazon-Future
dispute: Supreme
Court stays execution
of Delhi HC order for
four weeks

Rakesh Asthana
appointment 
challenge hearing
postponed



Lead/ Column/ Politicians-Police Nexus                             Rajbir Deswal

N IAS trainee posted as
sub-divisional magis-
trate in Haryana com-
manded the police force
on duty and told them to
smash the heads of agi-

tating farmers at Bastara in Karnal
district. This is just a symptom of a
chronic disease—politicians using the
police force to suit their ends and the
police bending over to please them in
return for lure, postings, promotions
and survival.  

And this unholy nexus between
politicians and the police was empha-
sised by a Supreme Court bench re -
cently. It said: “It is a disturbing trend
that police officers side with the ruling

party.” The Court made no bones of the
allegations of politically-motivated
investigations and the police targeting
rivals of the ruling party. “Police offi-
cers who want to be in the good books
of the ruling party misuse power and
harass political opponents,” the bench
led by Chief Justice of India NV Ra -
mana said, asserting that police officers
must stick to the rule of law. 

In addition, a commission looking

into the Vikas Dubey encounter case of
UP said recently that it was the police
who should be held responsible for the
trend. But besides the police, many
other departments patronise and side
with the powers that be, it said.
Illegal activities of politicians, such as
mining, drugs, liquor cartels, transport,
licen ces, real estate and industry subsi-
dies cannot be carried out smoothly
without the collusion of a willing
police force.

The apex court observation about
the police took place while hearing a
petition of Gurjinder Pal Singh, a 1994
batch IPS officer, who had requested it
to cancel FIRs charging him with cor-
ruption and conspiracy against the

A PERSONAL ARMY 
FOR FEUDAL LORDS?
Aggrieved over the close links between the political class and the police, Chief Justice of India NV Ramana
hit out at officers who wanted to be in the good books of the ruling party and misused the rule of law
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A
The SC observation came while hearing a

petition of an IPS officer, who alleged that
the Chhattisgarh government was hound-
ing him as he was seen to be close to the

previous BJP-led administration.

JUSTICE MAHESH GROVER, 
FORMER JUDGE, PUNJAB &
HARYANA HIGH COURT
The necessity of separation of powers in
a polity was propounded long time back
and read into our Constitution. The
exercise of legislative, executive and
judicial powers operates in separate
orbits but what happens if the trajectory
goes awry with the executive and the
legislative wings colluding with each
other, and the judiciary is a mute spec-
tator? Rule of law would become the
first casualty. If the law is not to become
a tyrant, it would largely depend on the
effective functioning of all the three

uphold the val-
ues expected of
them would lead
to loss of percep-
tion among the
public. A police
personnel is uni-
formed and
identifiable and
symbolises a dig-
nified authority
who can protect

people, but if the perception gains
ground that this authority buckles be -
fore the political class, then it will cause
a dent in that image alone and none
other because the political class is al -
ways viewed with scepticism.

The adage “who will police the
police” implies that it is the institution
and the men within who have to allay
the apprehensions of the people. If they
fail, then the blame rests squarely at the
doors of the police itself. The recom-

- oC hgniS hsakarP eht fo snoitadnem
mmittee and the directions of the Sup -
reme Court in this regard need to be
implemented if an effort has to be made
to reform the police structure.

Once we acknowledge the necessity
of reforms, it signifies that decay has set
in and unless addressed, can lead to a
collapse. The Supreme Court is, there-
fore, right in putting the onus on the
police, for it is only they who have to
rise to resist the unreasonableness of the
political class, which wishes to use them
as tools of oppression. One doesn’t have
to go far to understand the semantics
behind selective raids invoking dracon-
ian provisions of law. This destroys the
harmonious balance that the rule of law
seeks to enforce and converts law into a
tyranny, and a democratic polity into a
police state, which no one desires, ex -
cept the ruling class which stands to
gain from it.

VN RAI, FORMER DIRECTOR,
NATIONAL POLICE ACADEMY,
HYDERABAD
Complicit policing is not new in the
Indian scenario. The lure of money
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Chhattisgarh government. He alleged
that the state’s Congress government
was hounding him as he was seen to
be close to the previous BJP-led ad -
minis tration. It’s not uncommon to
find such cases in almost every set up
in the country. It is no wonder that
Shankar Sen, Director, Human Rights
Commission of India, said that the
police and politicians work with
“bunk er mentality” protecting one
another.

India Legal spoke to a cross-section
of judges, police officials, politicians
and journalists for their views on this
contentious topic:

UNHOLY NEXUS
(Left) Haryana Police lathicharging protesting
farmers at Karnal; Sub-Divisional Magistrate
Ayush Sinha was transferred after he alleged-
ly asked the police to break their heads 

wings autonomously.
The police being a part of the execu-

tive is expected to have a certain degree
of autonomy, much like the judiciary
and if compromised, it is likely to set in
motion decadence which is incapable of
reversal. Any institution survives on per-
ception and if corroded, will erode the
confidence of the people. It is men with
flesh and blood who operate the system
and their vices are likely to find reflec-
tion therein. Failure of these men to

Twitter
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and political
patronage has
proved to be too
tempting for the
average police
functionary.
Being a yes man
to an individual
politician or dis-
playing loyalty

towards the ruling dispensation has be -
come the norm now. The 2006 Prakash
Singh judgement tried to insulate polic-
ing from politics but failed owing to stiff
opposition from the political executive. 

One way to translate the chief jus-
tice’s resolve to see police officers stick
to the rule of law would be to galvanise
local magistrates and judges into ensur-
ing procedural integrity during various
stages of investigations.

KP SINGH, FORMER DGP,
HARYANA
Ours is not a constitutional police but a

colonial police. It
is the duty of the
police to adhere
to constitutional

- pu dna seulav
hold the rule of
law. They have no
option but to dis-
charge their func-
tions in a free,

fair and impartial manner. This is pre-
cisely the reason safeguards have been
prescribed under Article 311 of the
Constitution—to protect them against
any arbitrary punishment. A functional
democracy like India governed by the

- eb ecilop sti droffa tonnac wal fo elur
having like the personal army of feudal
lords. The law is the master of the po -
lice. The police should be held account-
able for each act of omission and com-
mission and be punished severely.

SAMPAT SINGH, FORMER HOME
MINISTER OF HARYANA
The police-politician nexus encompasses
money and muscle power and has
grown stronger over the decades. Po -

licemen de pend
on politicians,
right from re -
cruitment to their
postings later on
as their careers
progress. This
vice like grip
needs to be bro-
ken. The level of

politics has reached the gutter-level.
Politicians need the police to strengthen
their control over voters, and money and
muscle power come into play there.

RAMAN MOHAN, SENIOR JOUR-
NALIST, THE TRIBUNE

In the eighties,
political med-
dling in routine
policing was lim-
ited to serving the
chief minister’s
crucial political
interests like
moving Jar nail
Singh Bhin dran -
wale safely out of

Chando Kalan in Haryana in 1981 when
the Punjab police was chasing him. Two
decades later, this deteriorated to SPs
seeking the chief minister’s directions
on how far they should let protesters
proceed towards their destination and
how much force to use if needed. Now
even cronies of powerful politicians are
interfering. Misuse of the police to ha -
rass political opponents of ruling politi-
cians too has followed a similar graph.

TEJINDER S BEDI, FORMER
TECHNOCRAT HEAD HR &
ADMINISTRATION, NOIDA MNC

A criminal in a
former political
outfit becomes a
saint in a new
avatar if his de -
fection has served
the objectives for
which he has
been lured over.
As a result,

whether it is the judiciary, the executive
or the media, all are witnessing con-
stant erosion of moral values with
upright, honest and rational people get-
ting increasingly silenced. The nexus
between politicians and each pillar of
democracy has become stronger day 
by day.

SC ANAND, AN OCTOGENARIAN
RAILWAY OFFICER, AMBALA
Recently, I was astonished to read in

the newspaper
that 15 percent
MPs and MLAs
had been convict-
ed in criminal
cases in 2019-
2021 and about
233 MPs and
MLAs are mus-

cle-powered goons. The question that
arises is: what should the police force
do to deal with such elements?

MAHIPAL NAVAL, JAIPUR-BASED
BANKER
The Supreme
Court should
ensure that the
public is confi-
dent that the
process of law is
available to all
equitably and
special late night/
emergency hear-

ings are open to all irrespective of the
aggrieved party lawyer's status be it
Kapil Sibal, Abhi shek Manu Singhvi or
anyone else.

The Supreme Court’s observation
should make all right-thinking people
think of cleansing the malaise and
breaking the unholy nexus between the
ruling party dispensation and the police
force at their command.

—The writer is a retired IPS officer
of Haryana cadre and a practising

advocate. He is also a columnist and
a commentator

Lead/ Column/ Politicians-Police Nexus/ Rajbir Deswal



My Space/ High Court Judges                            Lokendra Malik 

SSERTING its primacy
in judges’ appointments
in the superior judiciary,
the Supreme Court col-
legium headed by the
Chief Jus tice of India

(CJI) NV Ramana has unanimously reit-
erated its previous recommendations to
press the appointments of 12 persons,
including three judicial officers, to five
High Courts —Rajasthan, Allahabad,
Jammu and Kashmir, Karnataka, and
Calcutta. The central government was
sitting on their files for several months.

The material, including the objec-
tions raised by the government, has been
considered by the collegium and it has
rejected the government’s objections.
However, the material is not available in
the public domain. The collegium has
rightly insisted on the appointments of
judges and the centre should not make it
a prestige issue. CJI Ramana and his col-

legium colleagues deserve appreciation
for taking this courageous stand at a cru-
cial time when High Courts need judges
on a priority basis.

With this, the ball has again come
into the executive’s court. Let us see how
the centre reacts now. Given the well-es -
tablished primacy of the Supreme Court
collegium in judicial appointments, the
central government has no option but to
implement the collegium’s reiterated
recommendations and decisions.

As per the Second, Third, and Fourth
Judges’ cases, the unanimous recommen-
dations of the Supreme Court collegium
headed by the chief justice of India are
binding on the President of India, who
acts on the advice of the prime minister.
However, the President can return the
advice to the collegium for its reconsid-
eration by recording reasons. On recon-
sideration, the Supreme Court collegium
may either drop the recommendation or

reiterate its view. In the latter case, the
President is bound to accept the recom-
mendation. Thus, the Supreme Court
collegium led by the CJI is the final
arbiter in making judicial appointments
to the Supreme Courts and High Courts.
This system was created to protect the
independence of the judiciary by elimi-
nating the executive’s interference from
judicial appointments.

Admittedly, there was too much exec-
utive interference in judges’ appoint-
ments in the pre-collegium system which
was dominated by the prime minister
and the Union law minister. After the
collegium system came into existence, the
entire situation has changed, and now
these functionaries cannot influence the

The Issue of Primacy
The Chief Justice of India and his collegium colleagues deserve appreciation for pushing its

recommendations for the appointment of 12 persons to five High Courts, taking a
courageous stand at a crucial time when High Courts need judges on a priority basis
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A
PRAISING THE COLLEGIUM
Chief Justice of India NV Ramana (fourth
from left, first row) along with law minister
Kiren Rijiju (third from left) at a BCI event

the primacy of the Supreme Court col-
legium headed by the CJI: “The Chief
Justice of India and other judges are
undoubtedly well qualified to give proper
advice with regard to the knowledge,
ability, competence, and suitability of a
person to be appointed as a judge of a
High Court of the Supreme Court. There
is no reason, therefore, why the opinion
of the Chief Justice of India taken along
with the opinion of other judges should
not be accepted by the executive, which
is certainly not better qualified to make
an assessment in this regard. However, it

is possible that the executive may be in
possession of some information about
some aspect of a particular person which
may not be known to the Chief Justice of
India, and as postulated in Sankalchand
Himatlal Sheth and the Second Judges
case the entire material should be made
available to the Chief Justice of India
leaving it to him/her to decide whether
the person recommended for appoint-
ment meets the requirement for being
appointed a judge or not, despite any
antecedents, peculiarities, and angulari-

ties. If the Chief Justice of India and oth-
ers with whom he/she has discussed the
matter concludes—unanimously—that
the person ought to be appointed as a
judge of a High Court or the Supreme
Court despite the antecedents, peculiari-
ties, and angularities, there can be no
earthly reason why that collective view
should not be accepted. The Chief
Justice of India is in a sense the captain
of the ship as far as the judiciary is con-
cerned and his/her opinion (obtained
collectively and unanimously) should be
accepted rather than the opinion of
someone who is a passenger (though an
important one) in the ship. Dr. Ambed -
kar was of the confirmed view that the
judiciary should be independent and
impartial and if the Chief Justice of
India does not have the final say in the
matter, then the judiciary is, in a sense,
under some other authority and there-
fore not independent to that extent. This
would be a rejection of the views of Dr.
Ambedkar and a negation of the views of
the Constituent Assembly.”

- puS eht ,noissucsid evoba eht neviG
reme Court collegium led by CJI Rama -
na has rightly reiterated its recommen-
dations to press the appointments of the
judges in High Courts. It’s a well-justi-
fied stand that will preserve judicial
independence and dignity. The time has
come when the collegium should not
allow the government to delay or modify
its recommendations. The collegium has
appositely sent a strong message to the
government that is constitutionally
bound to implement its decisions.

Let me conclude this discussion with
these thought-provoking words of for-
mer Chief Justice of India RM Lodha:
“Judges are best equipped to adjudge the
suitability of a person or candidate as the
judges of the superior court because as
judges we know all about their court
craft, be haviour, skill, legal knowledge,
and other aspects. So, there cannot be a
better-equipped person than a judge
who watches them.”

—The writer is Advocate, Supreme
Court of India
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process of judicial appointments much.
Admittedly, the Supreme Court col-

legium headed by the CJI is the real
judge-maker in the country and the cen-
tral government just acts like a facilita-
tor. Gone are the days when the centre
used to dominate the appointments of
judges. Now the government has to toe
the judiciary’s line. 

Let me recall the Supreme Court’s
observations made in the Second
Judges’ case, 1993, regarding this

situation: “Non-appointment of anyone
recommended, on the ground of unsuit-
ability must be for good reasons, dis-
closed to the Chief Justice of India to
enable him to reconsider and withdraw
his recommendation on those consider-
ations. If the Chief Justice of India does
not find it necessary to withdraw his
recommendation even thereafter, but
the other Judges of the Supreme Court
who have been consulted in the matter
are of the view that it ought to be with-
drawn, the non-appointment of that
person for reasons to be recorded,
maybe permissible in the public interest.
If the non-appointment in a rare case,
on this ground, turns out to be a mis-
take, that mistake in the ultimate public
interest is less harmful than a wrong
appointment. However, if after due con-
sideration of the reasons disclosed to the
Chief Justice of India, that recommen-
dation is reiterated by the Chief Justice
of India with the unanimous agreement
of the Judges of the Supreme Court con-
sulted in the matter, with reasons for
not withdrawing the recommendation,
then that appointment as a matter of
healthy convention ought to be made.” 

The apex court has also reiterated
this view in the Third and Fourth
Judges’ cases. These observations make
it crystal clear that the Supreme Court
collegium led by the CJI has the conclu-
sive power in making judicial appoint-
ments to the Supreme Court and
High Courts.

Justice MB Lokur’s following obser-
vations in his concurring judgment in
the NJAC case, 2015, also demonstrate

Supreme Court judge MB Lokur had
observed in 2015 that the CJI and other

judges are well qualified to give proper
advice on a person to be appointed as a
judge of a High Court, or the top court.



Supreme Court/ The Right To Protest

EMOCRACY is a form of
government, which is of
the people, by the people
and for the people. Un -
doubtedly, the term “peo-
ple” cannot denote “silent

people”, but also those with the right to
speak and speak not only what is fav -
ourable but what is unfavourable or dis-
senting. Sans this, democracy would
just be a sham. 

This debate was fuelled recently
when Khalid Saifi, arrested under the
Unlawful Activities (Prevention) Act
(UAPA) in connection with the north-
east Delhi riots, told a local court that
he has every right to protest. Saifi and
several others were booked for the
February 2020 riots.

The apex court has made its stand
clear about the right to protest in many
cases. In Anita Thakur vs State of J&K
(2016), the Court acknowledged the
right to protest as fundamental right. It
observed that “holding peaceful de m -
ons tration in order to air their griev-
ances and to see that their voice is
heard in the relevant quarters, is the
right of the people”. Similarly, in - zaM
door Kisan Shakti Sangathan vs Union
of India, (2018), the Court observed
that right to protest is a fundamental
right and, in a democracy, it is crucial
to create an informed citizenry and
make a participative democracy where-
in the flaws in governance can be dis-
cussed and dissented.

However, the question which often
arises is how far can this right to pro -
test be exercised. First, and as is gener-

A Fine Balancing Act
While the right to protest is a fundamental one, it is difficult to determine where such right
begins and where it ends. The distinction line between a peaceful protest and one with 
apprehensions of violence is thin
By Parveen Kumar Aggarwal and Pareekshit Bishnoi

14 September 20, 2021

D

enhanced by the fact that grounds like
“public order” or “incitement” are them-
selves too wide and difficult to be
defined precisely. Thus, the line distin-
guishing peaceful protest and a protest
generating apprehensions of violence or
public disorder is always thin. Every
protest, especially one en ga ging a large
number of people always carries the
risk of spillage and the do mino effect. 

However, seeing excessiveness in
the right to protest only from
this standpoint, i.e. the

grounds mentioned in Article 19(2) in
today’s time, is taking a narrow view. It
cannot be disputed that an act, event or
policy of any individual, entity or State
always has some active protesters, some
passive protesters, some active support-
ers, some passive supporters, and lastly,
some, who regardless of their side, suf-
fer on account of the protests. Also, the
excessiveness of the protest by the for-
mer can also be determined from the
standpoint of how far does it compro-
mise or affect the rights of people in lat-
ter group mentioned above.

The excessiveness of the protest vis-
à-vis the hardship of these people (suf-

ferers) may or may not compel the State
to invoke its powers under Article
19(2). Yet, the protests are certainly
excessive, at-least, to the extent that it
needs to be regulated by the State so as
to balance the interests of the two,
without diluting either.

The Supreme Court has had the
opportunity to delve into such situa-
tions and decide the conflict between
the fundamental right(s) of one group
and the fundamental right(s) of the
other group on several occasions. For
example, in Mazdoor Kisan (supra), the
Court passed certain guiding directions
to contain the right of protesters vis-à-
vis the rights of residents at and around
the place of protest, i.e. Jantar
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FUELLING A
DEBATE

Khalid Saifi (right),
arrested under the

UAPA in connection
with the north-east

Delhi riots (below) in
February 2020, told

a local court that
he has every right

to protest 

ally understood, the right to protest can
be exercised only to such an extent as it
does not offend the sovereignty and in -
te grity of India, the security of the
State, friendly relations with For eign
States, public order, decency or morality
or in relation to contempt of court and
defamation or incitement to an offence,
or in other words, it does not offend the
grounds mentioned in Article 19(2) of
the Constitution. 

However, in reference to this, the

words of Justice Rutldege, in Thomas vs
Collins, (1944), comes to mind. He ob -
served: “where the individual's freedom
ends and the States' power begins.
Choice on that border, now as always
delicate….”. Similar delicacy exists in
India as well. It is difficult to determine
where the right to protest ends and
where the right of the State under
Article 19(2) begins. The difficulty is
comparatively more because under the
Indian Constitution, the State is em -
powered to impose restrictions on
“apprehension of breach of peace” vis-à-
vis “clear and present danger” in the US
(Mazdoor Kisan (para. 23, 24, 27),

arths arahaM fo etatS .sv etaraP lalubaB
and Ors.) Also, the difficulty is further

The boundary of protest should be looked at not only vis-à-vis Article 19(2) but also
from the standpoint of how far or in what manner does the protest compromise the
rights of other people. The exercise of balancing should cut out the excessiveness.
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Mantar. The Court held that larger
interest will give way to the smaller, but
it is the duty of the Court to strike a
balance between competing claims of
two different interests. The Court ob -
served that the “principle of primacy
cannot be given to one right whereby
the right of other gets totally extin-
guished. Total extinction is not balanc-
ing. Balancing would mean curtailing
one right of one class to some extent
so that the right of the other class is
also protected”.

On previous occasions, the balancing
of rights approach can be traced from
the decisions in Jawaharlal Nehru
University vs Geeta Kumari, President
JNUSU & Ors and etutitsnI ragas aydiV
of Mental Health and Neurosciences
vs Vidyasagar Hospital Employees.
In the said cases, the Delhi High Court
balanced the right of protesters and
the rights of the administration and
the employees working or interested
in working.

Most recently, the Supreme Court in
sv )eR nI ,hgaB neeh  ahS( inhaS timA

srO & eciloP fo renoiss immoC followed
a similar approach while holding that
“public ways and public spaces cannot
be occupied in such a manner and that
too indefinitely. Democracy and dissent
go hand in hand, but then the demon-
strations expressing dissent have to be
in designated places alone”. 

And more recently, such grievance
was raised by some residents of
the NCR area against the hard-

ships caused due to the farmer protests
in Rakesh Vaishnav vs Union of India,
2020. The Supreme Court recognised
the right of farmers to peace fully
protest. However, no relief was granted
to the petitioners. The matter is pend-
ing consideration before the apex court
and it will be interesting to see how
the Court balances the rights of com-
peting parties.

However, regardless of that, it can

safely be said that the boundary of
protest should be looked at not only
vis-à-vis Article 19(2) but also from the
standpoint of how far or in what man-
ner does the protest compromise the
rights of other people, i.e. those who
reside or work in the area where the
protests are happening or travel from
such areas, etc. The exercise of balanc-
ing is nothing but cutting out the
excessiveness. Such an exercise can
include limiting the number of protest-

,tset orp fo ecalp ,tsetorp fo sruoh ,sre
non-blocking of public pathways, etc.

It can, therefore, be safely conclud-
ed that the position and importance of
the right to speech and dissent or
peace fully protest in a democratic state
like India is well-established and pla -
ced on a high pedestal. However, such
right is not absolute and is always sub-
ject to reasonable restrictions by the
State and the rights or interests of the
persons adversely affected thereby. 

One must remember that smooth
running of an elected government is
important and elections or right to vote
is the most sacrosanct form of dissent
or protest.

—The writers are both Supreme
Court advocates

DELVING INTO AN ISSUE
The Supreme Court has made crucial
observations on protests, whether at Jantar
Mantar (above), Shaheen Bagh (left) or by
the farmers against farm laws (above left) 
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Legal Eye/ Women in Judiciary

HE appointment and
swea ring-in of three wo -
men judges in the batch of
nine newly inducted judges
was momentous. Its signif-
icance goes beyond the cer-

emonial and the symbolic. The appoint-
ments point to the policy and attitudinal
change of the collegium with respect to
women judges. Hopes are high now that

an inclusive judiciary with good gender
representation stands a fair chance in
lower and constitutional courts of the
country too. With equal access to educa-
tion, a number of women are opting for
the legal profession. This has culminat-
ed in the present proud moment in the
top court. 

Justice Indu Malhotra, former judge
of the Supreme Court and the second

woman to be designated Senior Advo -
cate by the Court, said: “It is a proud
moment for us. Earlier, there was sym-
bolic representation for women and
other sections in the judiciary. But now,

Lady Justices Break the    
August 31, 2021, saw the dawn of a new era for the Indian judiciary. Three women judges,
along with six male counterparts, were sworn in at the Supreme Court by Chief Justice of India
NV Ramana. This was significant as the representation of women in the judiciary has always
been poor. By these appointments, the collegium has made a policy statement of sorts.
APN news channel did an in-depth discussion on the topic of women in the judiciary, their

problems and challenges.The show was moderated by Editor-in-Chief, APN, Rajshri Rai
By Sanjay Raman Sinha

T
GENDER PERSPECTIVE
Editor-in-Chief, APN, Rajshri Rai (below) in a
discussion with the panellists on the repre-
sentation of women in the judiciary 

was in office, he had said that several
women lawyers had turned down pro-
posals to accept judgeship citing domes-
tic responsibilities. This opened up the
old debate once again. 

Sneha Kalita, Supreme Court advo-
cate, represented the Supreme Court
Women Lawyers Association in the apex
court for better representation of wo -
men in the judiciary. It was while hear-
ing her petition that Justice Bobde had
made this remark.

Kalita said: “Maybe the judiciary at
that time had asked a few women and
got the reply. Women should venture
out and take the responsibility to serve.
Let’s look at the figures. The Allahabad
High Court has 160 seats for judges.
Currently, out of 96 judges, there are
only six women judges. In the Bombay
High Court, out of 63 judges, seven
are women. In the Punjab and Haryana
High Court, out of 47 judges, seven are
women. So, gender disparity exists.
Gen der equation needs balancing.

The Supreme Court Bar Association
(SCBA) is taking the right initiative in
this direction. The names of women
candidates for judgeship are being
shortlisted. Ideally, we should go for a
50:50 ratio.”

But is it true that family responsi-
bilities weigh down women in
the judiciary? Women in the

judiciary, as in other fields, are doing a
balancing act with their family and
professional lives. Justice Malhotra was
the first woman advocate to be elevated
as judge of the Supreme Court directly
from the bar. Her move from bar to
bench broke the glass ceiling in a major
way and set in motion the processes for
more woman advocates to get directly
nominated as judges of the Court. 

Justice Malhotra said that earlier
women used to practise law for short
periods. Family responsibilities used to
curb their practice. “Issues like mar-
riage, childbirth and maternity issues
constrained a long practice for them.
Now we find that they are working for
longer periods on a sustained basis.
They have made a place for themselves
in the judiciary on the basis of merit and
dint of hard work.

“Gender shouldn’t be a criterion in
appointment. It should be purely on
merit. We are discharging a public duty.
Hence, inductions should be merit-
based. Women appointees should be
competent to discharge the functions
they are entrusted with. I don’t believe
in percentage; I believe in merit. Com -
paratively, the current environment is
very progressive. There is a strong
instinct in the judiciary to increase the
number of women.”

Of course, balancing work-life equa-
tion is the biggest challenge a woman
faces. But with the passage of time,
attitudes have evolved too. Now they
are getting more support from the fami-
ly than say a decade ago. But the bar
and bench should be more accommo-
dating now. 

Mahalakshmi Pavani, senior advo-
cate, Supreme Court, has been actively
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  Glass Ceiling 

the numbers are increasing steadily.
Furthermore, the appointments are

- nioppa wen eht gnomA .desab-tirem
tees one may become the CJI in the
near future.”

Justice Mukundakam Sharma, for-
mer Supreme Court judge, concurred.
He said: “The appointment of three
judges in the Supreme Court is a his-
toric moment. They were appointed in
one go. That is commendable. This is a
change for the better and the trend

- ppa ohw segduj ehT .eunitnoc dluohs
ointed them are aware that more repre-
sentation of all segments of society,
including ST/SC, is needed. Article 16
of the Constitution holds that no dis-
crimination should exist between citi-
zens on the basis of caste, religion and
gender. This is for all jobs, as well as the
judiciary. I don’t support a reservation
policy in the judiciary. It is not advis-
able. I feel a sensitive bar is needed
as well.”

When former CJI Justice SA Bobde

Justice Indu Malhotra, former judge of the Supreme Court, said that gender shouldn’t
be a criterion in appointment and it should be purely on merit. She noted that there is

a strong instinct in the judiciary to increase the number of women.



Sneha Kalita, Supreme Court advocate, who represented the Supreme Court Women
Lawyers Association in the apex court said there is no gender parity in the judiciary and

women should venture out and take the responsibility to serve.
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involved with the SCBA for the promo-
tion of women advocates to judgeship.
She said: “With the induction of three
judges in the Supreme Court, the per-
centage of women judges there has
increased to 11. It is a good step in a
good direction. One matter of concern
is that Supreme Court women lawyers
are not readily accepted by the High
Courts as appointees for judgeship. It is
not that Supreme Court women lawyers
are not meritorious, but their candida-
ture is not welcomed. This has to
change. The bar has to accept women
candidates from other states as well. All
are citizens of India. Women should get
the opportunity to practise everywhere.
Bars all over India should support
women advocates, and families should
support the wife or daughter-in-law in
this area.”

Justice Sharma talked about the
workings of the collegium system,
which are cloaked in mystery. “In

the district judiciary, the scene is slightly
different. Here, exams are conducted for
selection of judicial officers. High Court

-erper riaf etomorp dluohs smu igelloc
sentation of all sections. The collegium
system has stood the test of time. When

the chief justice appoints judges, he
consults not only the collegium mem-
bers, but other judges of the court as
well. When I was the chief justice of
Delhi High Court, the law ministry
used to advise fair representation for
all segments of society. I have worked
with very competent lady judges
and lawyers.”

Article 233 of the Constitution pro-
vides that appointment of a district
judge requires at least seven years of
practice as an advocate. Many say that

- pu ’sreywal nemow stibihni elur siht
ward mobility. However, Justice Mal -
hotra doesn’t subscribe to this view. She
said: “It is said that the seven-year prac-
tise requirement for advocates to be eli-
gible for judgeship is difficult for wo -
men to fulfil due to family responsibili-
ties. A minimum number of years of
practise is mandatory for everyone. It
shouldn’t be relaxed. To discharge pub-
lic duty faithfully, at least that much
work practise is needed. Furthermore,
women lawyers of the Supreme Court
should definitely be considered for
judgeship.”

Kalita has batted for gender parity to
bring the reputation of the Indian judi-
ciary at par with other nations at the
international fora. “There is no gender
parity in the judiciary. We are party to
international conventions and our sys-
tem of parity should reflect internation-
ally. It will show at international forums
how much liberated women are in In -
dia. The SCBA initiative is commend-
able in this regard. The search commit-
tee is doing a much-needed job. I

Justice Mukundakam Sharma, former Supreme Court judge, said that many meritorious
women lawyers and judges had worked with him and he always found that they were 

well-prepared and knowledgeable and as competent as their male counterparts. 

Legal Eye/ Women in Judiciary

the lead. Lady judges should also
be promoted.”

But is monetary consideration
affecting the choices of lady lawyers to
pursue a career of judgeship? Why
would one relinquish a flourishing and
lucrative practise to take judgeship with
lower payscales? That is a question to
ponder over. 

Sneha said: “If you want to become a
judge, money shouldn’t be the consider-
ation. Service should be the motive. One
should take it as an honour to serve and
one should realise that it is proud mo -
ment for self and family. What I have
felt is that the family also gives due
respect to lady lawyers in the family.”

Justice Malhotra had the final word:
“More needs to be done for women’s
cause, especially in the lower judiciary.
Moral and institutional support is need-
ed. Then merit will definitely find its
way to success.”

Clearly, the portents are good. The
phrase “men in black robes” is all set to
change. Hopes are high that the bench
will now be shared more and more
with women judges and judgements
will reflect sensitivity and empathy
which flow from the hearts and pen of
lady judges.

| INDIA LEGAL | September 20, 2021  21

believe that women advocates should be
appointed to judgeship more often.”

The common refrain is that meritoc-
racy shouldn’t be a casualty. Women are
equally worthy of making a place for
themselves in the judiciary. 

Pavani said: “In the appointment of
women judges, merit should be the sole
criteria. If there is a reservation system,
there should be parity with male coun-
terparts. In the lower judiciary, pay
scales are low, infrastructure is not up
to the mark, there are no toilet facili-
ties, etc. These are the conditions under
which lawyers in lower courts work. But
that doesn’t mean there is a dearth of
talent. Given a chance, the meritorious
among them can rise to greater heights.
Women lawyers from the lower judici-
ary should be encouraged. The govern-
ment should upgrade facilities and
paygrades.”

Justice Sharma,who has shared the
bench with many lady judges,was
impressed by their performance.

“Many meritorious women lawyers and
judges have worked with me. Justice
Hima Kohli, who is now a Supreme
Court judge, started her judicial career
with me. Justice Geeta Mittal sat with

me at the bench. What I found was that
the women were always well-prepared
and knowledgeable. They are as compe-
tent as their male counterparts. There
is no bar on women becoming judges
either in the Supreme Court or High
Courts. The system of appointments is
functioning well. Lady judges are doing
quite well. The chief justice has taken

The common refrain is that meritocracy shouldn’t be a casualty. Women are equally
worthy of making a place for themselves in the judiciary. But is monetary consideration

affecting the choices of lady lawyers to pursue a career of judgeship? 

Mahalakshmi Pavani, senior advocate, Supreme Court, said that Supreme Court women
lawyers are not readily accepted by the High Courts as appointees for judgeship, and

the bar has to accept women candidates from other states as well. 



Opinion/ Women Judges In Judiciary                            Lokendra Malik

ERY few women find
representation at the
top. Even when they
do, they continue to
face significant chal-
lenges. After 75 years

of independence, one would expect at
least 50 percent representation for wo -
men at all levels, but I must admit that
with great difficulty we have now ach -
ieved a mere 11 percent representation of
women on the bench of the Supreme
Court,” said Chief Justice of India (CJI)
NV Ramana at an event organised by the
Bar Council of India, a few days ago. The
CJI stated that the issue relating to wo -
men’s representation in the judiciary
must be highlighted and debated on a
large scale.

Women’s inadequate representation in
the judiciary has always been a matter of
great concern in the country. The Sup -
reme Court was established in 1959, but

it got the first women judge Fathima
Beevi in 1989, after 39 years of its estab-
lishment. After her, seven more women
judges graced the bench of the Supreme
Court. They are: Justices Sujata V Mano -
har, Ruma Pal, Gyan Sudha Mishra, Ran -

- renaB aridnI ,ihtamunaB R ,iaseD anaj
jee, and Indu Malhotra, the first woman
lawyer elevated to the Supreme Court
directly from the Bar.

Currently, the Supreme Court has four
women judges out of 34, the sanctioned
strength of judges in the Court. Three
women judges—Justices Hima Kohli, BV
Nagarathna and Bela M Trivedi joined
the Supreme Court recently. It is for the

first time that the President of India, on
the recommendation of the Supreme
Court collegium headed by CJI Ramana,
has appointed three women judges to the
apex court. One of them is likely to
become the chief justice of India if the
line of seniority remains undisturbed
till 2027. This is the highest number of
women judges in the apex court up
till now.

CJI Ramana and his four collegium
colleagues—Justices UU Lalit, AM
Khanwilkar, DY Chandrachud, and L
Nageswara Rao—deserve appreciation
for taking this great initiative and break-
ing the deadlock in the Supreme Court
collegium that was dysfunctional since
September 2019. The former CJI SA
Bobde could not recommend even a sin-
gle judge’s appointment to the Supreme
Court during his entire tenure. Thank -
fully, CJI Ramana has been successful
in breaking the impasse.

Time and again, several constitutional
pundits, scholars, judges, philosophers,
and social activists have raised the issues
of gender inequality and imbalance in
the judiciary. It is widely believed that
more efforts should be made to increase
the number of women judges in the
country as the equitable representation of
women is fundamental to the delivery of
justice to the people. An adequate repre-
sentation of women across all levels of
the judiciary is urgently required for
building an inclusive and diverse judici-
ary that could reflect the collective soul
of the nation. As the judiciary guides the

The Diversity Deficit 
Chief Justice of India NV Ramana recently said that the issue relating to women’s

representation in the judiciary must be highlighted and debated on a large scale. It’s an
important issue that deserves serious attention by all stakeholders of the legal profession
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The SC collegium has no woman member
as no woman judge is part of the first four
senior-most judges of the Court. The CJI

should invite a woman judge to partici-
pate in the collegium’s proceedings. 

“

A SIGNIFICANT DEVELOPMENT
Chief Justice of India NV Ramana with all the
four women judges of the SC. He wants that
there should be more women in the judiciary

platforms. But both the judiciary and the
government have shown less interest in
solving this problem. According to the
data available in the public domain, out
of 677 serving judges in both the Sup -
reme Court and High Courts, only 81 are
women—around 12 percent. Among the
25 High Courts in the country, the High
Court of Madras has more than a dozen
women judges. It has 13 women judges,
out of 58, its total strength. Apart from
this, the High Courts of Delhi, Bombay,
and Punjab and Haryana have also a
good number of women judges. Other
High Courts should also follow this
trend. Surprisingly, five High Courts—
Patna, Meghalaya, Uttarakhand, Tripura,
and Manipur—have no women judges. In
seven other High Courts, there is one
woman judge in each High Court. The
situation is slightly better in the district
judiciary in the states. Hundreds of
vacancies of judges are lying vacant in
the High Courts and tribunals in the
country. There is no dearth of competent
and brilliant women lawyers who can be
considered for judicial appointments.
The time has come when the High Court
collegiums should consider more women
lawyers and judges for judgeships of
High Courts.

There are many reasons for the low
representation of women in the judiciary.

First of all, many brilliant women lawyers
do not join the judiciary due to personal
reasons. There are some other reasons
also that discourage women from joining
judicial positions. Social biases, preju-
dices and patriarchal discrimination
against women are also responsible for
the low representation of women in the
judiciary. The legal profession also does
not treat women well. Women lawyers
face huge difficulties in the courts and
society and find fewer opportunities to
reach higher positions. The Bar can also
not avoid its responsibility for this poor
state of affairs. The government hardly
cares about this issue. But some states
such as Bihar are doing better efforts to
encourage women to join the judiciary by
giving them a reservation at the entry
level. It would be better if other states
could also implement the reservation
scheme for women in the judiciary. It will
also enhance the faith of the women in
the institution of the judiciary.

Given the above discussion, the judge-
makers should consider giving more rep-
resentation to women at all levels of the
judiciary. For making it possible, all
stake  holders of the legal profession
should come together to achieve this tar-
get. Fortunately, the day is not far when
India will have a woman chief justice of
India. The statement made by CJI
Ramana has opened up the horizon of
the possibility to promote gender equality
on the bench. The appointment of
three women judges in one go is an
admirable decision and we should appre-
ciate the collective efforts of the Supreme
Court collegium led by CJI Ramana for
this decision. 

It would be timely to remember these
insightful words of renowned American
jurist, the late Justice Ruth Bader Gins -
burg: ...”when I’m sometimes asked when
will there be enough [women on the
supreme court]? And I say when there
are nine, people are shocked. But there'd
been nine men, and nobody's ever raised
a question about that." 

—The author is Advocate, Supreme
Court of India
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legal destiny of the people, it should be
a role model for promoting the cause
of women’s empowerment and gender
justice. And to materialise this idea, the
Supreme Court collegium should take
more positive steps to increase the
representation of women in the superior
judiciary. 

Ideally, the collegium should also
have a woman judge as a member.
Currently, the Supreme Court col-

legium has no woman member as no
woman judge is part of the first four sen-
ior-most judges of the top court who
constitute the collegium. It will be in the
collective interest of the judiciary to
involve a woman judge in the selection
process of judges. Thus, whenever the
collegium decides the names of women
lawyers and judges for elevation to the
Supreme Court and High Courts, the CJI
should also invite a woman judge to par-
ticipate in the collegium’s proceedings
and seek her inputs and suggestions for
choosing the best judges. In addition, the
High Courts’ collegiums should also in -
volve the women judges in the selection
process of the High Court judges. It will
send a positive message to society.

As mentioned earlier, the issue of
women’s representation in the judiciary
has been raised many times on different

PROMOTING GENDER
EQUALITY  
The SC collegium, compris-
ing (clockwise from above
left) CJI NV Ramana, and
Justices UU Lalit, AM Khan -
wilkar, DY Chandrachud,
and L Nageswara Rao,
deserve credit for recom-
mending three women
judges to the apex court 



N August 25, 2021, Addi -
tional Chief Secretary,
Home, UP government,
Awanish Kumar Awasthi,
assured the Allahabad
High Court that the po -

lice will not take arbitrary action in
ma tters related to traders, and the state
government would soon issue a guide-
line in this matter.

He gave this assurance after the
High Court pointed out that it was reg-
ularly coming across cases where the
police was arbitrarily registering FIRs
under Section 420 (cheating) of the
IPC against traders and businessmen
in commercial matters.

On August 24, the Court had direct-
ed Awasthi and sub-inspector Kedar
Singh of Nadi village to be personally
present on August 25 to showcause

why orders adverse to them may not be
passed and why exemplary cost may
not be imposed. It further directed
Awasthi to submit a policy of ease of
doing business in the state.

The bench of Justices Surya Prakash
Kesarwani and Piyush Agrawal was
hearing a petition filed by one Vishal
Gupta for quashing an FIR dated
February 20, 2021, registered under
Sections 420 and 188 IPC and Section
63 of the Copyright Act under the
police station in Nadi Gaon, district
Jalaun. He further sought directions to
the respondents to not adopt any coer-
cive measure against the petitioners.

The petition stated that the peti-
tioner was engaged in supply of goods
in the market. As per allegations in the
FIR, the petitioner was carrying eight
bundles of betelnuts and tobacco. On

A Toll on Trade
In a positive move, the Allahabad High Court pulled up the UP
police for registering false FIRs against traders and businessmen
and thereby interfering in the movement of goods

O

Courts/ Police Vs Traders

being asked by the sub-inspector, the
petitioner could not show valid papers
relating to transportation of betelnuts
and tobacco and so an FIR was regis-
tered under Sections 420/188 IPC and
Section 63 of the Copyright Act, 1957.

During the hearing of the petition
on August 13, the High Court observed
that any person who deceives another
person and induces him to deliver any
property to any person or intentionally
induces the person so deceived to do
or omit anything which he would not
do or omit if he were not so deceived
has cheated him. “That apart, the basic
requirement of presence of two persons
is also absent. Since the alleged act
does not prima facie fall within the
meaning of word ‘cheating’, conse-
quently no case is made out under
Section 420 I.P.C. on bare reading of
the impugned first information report.
Section 188 I.P.C. relates to disobedi-
ence of the order promulgated by a
public servant. There is no allegation
in the impugned first information
report that the petitioner has dis-
obeyed the order promulgated by a
public servant. Thus, prima facie from
bare reading of the impugned first
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The Allahabad High Court bench of Justices Surya Prakash Kesarwani (left) and Piyush
Agrawal observed that despite detailed orders given, the attitude of the authorities to

protect unconstitutional, arbitrary and illegal proceedings had not changed.  

Additional Chief Secretary, Home, UP,
AK Awasthi, assured the Court that the
police will not act arbitrarily on matters
related to traders and guidelines will be

issued soon in this regard.

information report no offence is made
out under Section 420/188 I.P.C,” the
Court observed.

Considering the facts and circum-
stances of the case, as an interim meas-
ure, the Court provided that till the
next date is fixed, the petitioner shall
not be arrested pursuant to the FIR
and a counter affidavit be filed by the
superintendent of police, Jalaun. The
affidavit should showcause that in the
event the FIR is found to be malicious
and there is abuse of power, then why
exemplary cost may not be imposed on
the sub-inspector and recovered from
his personal assets.

Later on August 18, a counter affi-
- aJ fo PS eht yb delif saw tivad

laun. The Court said: “The con-
troversy involved in the present writ
petition is extremely serious and if we
dismiss the present writ petition on the
contention of learned AGA that charge
sheet has been forwarded then it would

- nu ,lagelli ssorg esingocer ot tnuoma
au thorized and unconstitutional ac -
tions of the respondents on the one
hand and on the other hand, it may

- arP rattU fo etatS eht ni covah a esuac

desh enabling the police authorities to
interfere without authority of law with
the movement of goods in ordinary

- ma osla dluow tI .ssenisub fo esruoc
ount to permit the respondents to
usurp the power of authorities under
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the CGST Act/IGST Act/UP GST Act.
Such gross illegal actions, if permitted
to stand, may adversely affect the
trade and commerce.” The Court fur-
ther sought a personal affidavit
from Awasthi.

On August 24, a personal affidavit
of Awasthi and Ravi Kumar, SP, Jalaun,
was filed. While considering it, the
bench said: “Despite our repeated
orders, the respondents are not able to
show their authority to interfere with
the movement of goods in the normal
course of business. They have also not
been able to show the commission of
any cognisable offence under Indian
Penal Code or under any other criminal
law as well as their authority to register
the impugned FIR with respect to the
goods in question.”

It said that despite detailed orders
given, the attitude of the authorities to
protect unconstitutional, arbitrary and
illegal proceedings had not changed.
The power of administrative and min-
isterial authorities to order detentions
is highly controversial, and some
experts believe it should be abolished.
But this form of detention is not out-
lawed by international law.

Article 5(1)(d)-(f ) of the European
Convention authorises categories of
detention which are largely identical
to those enumerated by the Human
Rights Committee. However, they may
not necessarily be imposed by adminis-
trative authorities, but may instead fall
within the competence of ordinary

- or uE eht fo )4(5 elcitrA .wal fo struoc
pean Convention also provides impor-
tant judicial guarantees with regard
to all deprivations of liberty. The same
holds true with regard to Article 7(6)

no noit nev noC naciremA eht fo
Human Rights. 

—By Shivam Sharma and India
Legal News Service

SPOILING THE IMAGE
The HC said that with police filing FIRs
arbitrarily against traders, the "ease of doing
business" policy of UP was getting dented   



Global Affairs/ US/ Anti-abortion Law 

IVE conservative justices of
the US Supreme Court used
an unsigned order to refuse a
case that now turns anti-abor-
tion law over to vigilantes in
Texas for enforcement. With

the three justices appointed by former
President Donald Trump, the Court has
abandoned all pretence of impartial jus-
tice. It was an astonishing departure
from court practices, making clear that
the far-right political movement is
desperate to retain power in a country
where majority white rule is threatened
by demographic reality in the next
two decades.

Here is what happened: The Texas
legislature passed a draconian anti-abor-
tion law banning the procedure after six
weeks. Since most people don’t know
they are pregnant that early in pregnancy,
it effectively bans the procedure for all
but a very few. This is the first of what
they call “fetal heartbeat” laws to go into
effect despite Roe vs Wade still standing.
The Texas legislature came up with a
devious way to circumvent federal juris-
diction—it prohibits the state’s judicial
and law enforcement from enforcing the
abortion law. Instead, it deputises state
citizens as vigilantes or bounty hunters 
to turn in anyone who provides, arranges

or gets an abortion past the first six
weeks of pregnancy. All of this is in civil
court actions with large cash prizes for
prosecuting their neighbours’ medical
procedures.

The Supreme Court decisions say, in
effect, we don’t understand the law be -
cause it depends upon a transparent
scheme to dodge judicial review, one wri -
tten so that it is beyond the court’s ability.
Planned Parenthood and other organisa-
tions called the Texas’ right to life law a
flagrantly unconstitutional law engi-
neered to prohibit women from exer -
cising their constitutional rights while
evading judicial scrutiny on technicali-
ties. It puts abortion right back in the
centre of the national political debate
heading into the next year’s mid-term
elections.

Travis County Judge Maya Guerra
Gamble in Austin, Texas, the state capi-
tal, has issued a temporary restraining
order blocking anti-abortion groups from
suing abortion providers, because the
judge said: “The medical providers faced

Fatal Heartbeat
The Texas legislature passed a draconian anti-abortion law banning
the procedure after six weeks. Since most people don’t know they
are pregnant that early in pregnancy, it effectively bans the
procedure for all but a very few. This is the first of what they call
“fetal heartbeat” laws to go into effect
By Kenneth Tiven in New York
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F
AN ASSAULT ON WOMEN’S RIGHTS
A protest against the new controversial
abortion law passed by the Texas legislature.
Vigilantes will now ensure that it is enforced

was devised to circumvent their authority
and they endorsed it. No debate, no hear-
ings, nothing but a notation that they
won’t take up the case. This is how demo -
cracy gets whittled down to irrelevance.
When Justice Anthony Kennedy, a swing
vote, rather cynically retired while Trump

- per saw eh ,esuoH etihW eht ni saw
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probable, irreparable, and imminent
injury” if they were sued by the private
group in connection with abortions as
early as six weeks into pregnancy. For
Texas women seeking medical attention,
this is a critical issue.

For hypocrisy displayed by Texas Re -
p ublican politicians consider this contra-
diction—wearing a pandemic mask is a
personal choice, but women’s healthcare
must be controlled by the government.
Moreover, Texas passed legislation elimi-
nating any license to openly carry a
hand gun. On the governor’s desk is a
measure that would dramatically limit
options for voting, aimed at the four
large metropolitan areas where Demo -
crats are a majority in the large rural
state. Republicans want to continue to
control Texas any way they can.

The Supreme Court, in its three
centuries, has managed brave
decisions, dreadful decisions and

no decisions. Roe vs Wade in 1973 guar-
anteed a woman’s right to abortion,
which has been a sustaining political and
social issue in the United States. It has
been whittled away but its elimination
has been a key target for the ultra-right
Christian voters. Po lling suggests that
the vast majority of Americans—to one
degree or another—believe a woman has
the right to control her own body.

Two of the three liberal justices were
clearly outraged as jurists and as females.
Justices Sonia Sotomayor wrote: “The
Legislature fashioned this scheme be -
cause federal constitutional challenges to
state laws ordinarily are brought against
state officers who are in charge of enforc-
ing. By prohibiting state officers from
enforcing the Act directly and relying
instead on citizen bounty hunters, the
Legislature sought to make it more com-
plicated for federal courts to enjoin the
Act on a statewide basis… It cannot be
the case that a State can evade federal
judicial scrutiny by outsourcing the
enforcement of unconstitutional laws to
its citizenry.”

Justice Elena Kagan wrote: “Today’s
ruling illustrates just how far the Court’s

‘shadow-docket’ decisions may depart
from the usual principles of appellate
process. That ruling, as everyone must
agree, is of great consequence. Yet the
majority has acted without any guidance
from the Court of Appeals—which is
right now considering the same issues. It
has reviewed only the most cursory party
submissions, and then only hastily. And it
barely bothers to explain its conclusion—
that a challenge to an obviously unconsti-
tutional abortion regulation backed by a
wholly unprecedented enforcement
scheme is unlikely to prevail. In all these
ways, the majority’s decision is emblem-
atic of too much of this Court’s shadow-
docket decision-making—which every
day becomes more unreasoned, inconsis-
tent, and impossible to defend.”

Chief Justice John Roberts joined the
minority in dissent, but could not con-
vince the newest justices—Brett Kava -
naugh and Amy Coney Barrett to join
him, nor did he have any impact on Neil
Gorsuch. Justices Samuel Alito and Cla -
rence Thomas, court veterans had always
been considered on the anti-abortion side
of the issue.

The justices understand the scheme

Texas  judge Maya Guerra Gamble has
issued a temporary restraining order

blocking anti-abortion groups from suing
abortion providers. This is critical for

Texas women seeking medical attention. 

Landmark verdict
on abortion

Roe vs Wade, (1973), was a
landmark decision of the US
Supreme Court in which the

Court ruled that the Constitution of
the United States protects a preg-
nant woman’s liberty to choose to
have an abortion without excessive
government restriction. It struck
down many US federal and state
abortion laws and prompted an
ongoing national debate in the
United States about whether and to
what extent abortion should be le -
gal, who should decide the legality
of abortion, what methods the
Supreme Court should use in con-
stitutional adjudication, and what
the role of religious and moral views
in the political sphere should be.
Roe vs Wade reshaped American
politics, dividing much of the
United States into abortion rights
and anti-abortion movements, while
activating grassroot movements on
both sides.

The decision involved the case
of Norma McCorvey—known in her
lawsuit under the pseudonym “Jane
Roe”—who in 1969 became preg-
nant with her third child. McCorvey
wanted an abortion, but she lived in
Texas, where abortion was illegal
except when necessary to save the
mother's life. Her lawyers filed a law-
suit in US federal court against her
local district attorney, Henry Wade,
alleging that Texas’s abortion laws
were unconstitutional. A three-judge
panel of the US District Court for the
Northern District of Texas heard the
case and ruled in her favour. Texas
then appealed this ruling directly to
the US Supreme Court.

Twitter
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laced by Kavanaugh, putting the majority
to overturn Roe vs Wade on the court.
But the avoidance of taking a signed posi-
tion in this instance was confirmation
that court packing brings the naked exer-
cise of power. Giving the state role to vigi-
lantes with the promise of $10,000 is
essentially a form of legal secession from
the US Constitution. By removing the
state and putting this into the realm of
civil law, they can circumvent Americans’
constitutional rights by making them
impossible to exercise. Chief Justice John
Roberts, concedes that the vigilante sch -
eme is a problem writing: “I would grant
preliminary relief to preserve the status
quo ante—before the law went into eff -
ect—so that the courts may consider
whether a state can avoid responsibility
for its laws in such a manner.”

Before the stunning order, women
nationally in the US had a consti-
tutional right to abortion until the

point a fetus can survive outside the
womb, generally understood to be 24
weeks. This came from the landmark
1973 Supreme Court case Roe vs Wade
but the Congress never secured the right
in statute, relying on court precedent for
nearly five decades. Social conservatives
took a different tack, and over the same
period passed more than 1,300 abortion
restrictions, repeatedly challenging Roe
again and again.

A Trump success is represented here,
confirming three Supreme Court justices

on a bench of nine and more than 200
federal court judges. Now, the decades-
long right wing project to pack conserva-
tive jurists into the courts is on the edge
of hits greatest prize—ending legal abor-
tions. In Texas, the anti-abortion activists
are ready to start hunting down their en -
e mies . One leader, John Seago, said:
“One of the great benefits, and one of the
things that’s most exciting for the pro-life
movement, is that they have a role in
enforcing this law.”

For these reasons, many Texas abor-
tion clinics have stopped providing abor-
tions. As Justice Stephen Breyer noted in
his dissenting opinion: “One of the clinic
applicants has stated on its website that
‘[d]ue to Texas’ SB 8 law,’ it is ‘unable to
provide abortion procedures at this
time.’” The law normally prevents situa-
tions like this by allowing a party who
faces an imminent risk of legal harm to
sue to block a law before it is brought to
bear against them. But, of course, SB 8
was drafted to frustrate such lawsuits.
And the Supreme Court has now endor -
sed Texas’ effort to frustrate a pre-en -
force ment lawsuit. A recent NBC poll
shows a majority of Americans—54 per-
cent—believe that abortion should be
legal in all or most cases. That includes
clear majorities of women, young Ame -
ricans, whites with college degrees and
those living in the suburbs. However,
majorities and pluralities of evangelical
Christians, rural Americans, older Ameri -
cans and southerners say that abortion

should be illegal in all or most cases.
It is not clear today and won’t be for

several months how the reaction to this
assault on women’s basic human rights
will motivate people to vote in 2022. It
has tended to mostly motivate the right
in the past. However, since 60 percent of
Democratic voters are female, things
have changed. It may motivate the young
and the suburban white people they
need to win elections. Remember that
monster women’s march in Washington
in 2017 after Trump’s inauguration was
fundamentally about the probability of
this issue. In a polarised America, this
has become a reality and is likely to be a
major political issue.

Michele Goodwin, chancellor’s pro-
fessor of law and director of the Center
for Biotechnology and Global Health
Policy at UC Irvine School of Law, says:
“This hearkens back to the Fugitive Slave
Act, which provided for citizen participa-
tion in the preservation of American
slavery. It deputised citizens to surveil, to
stalk, to apprehend people who were in
violation of US laws by escaping them-
selves out of the inhumane condition of
slavery. There were bounties that were
provided for their success in surveilling
and successfully apprehending individu-
als who dared to exercise liberty, autono-
my, and freedom. When you think about
this Texas law, there are certain analogs
that eerily resemble that of the Fugitive
Slave Act in that it provides for financial
remuneration of those citizens who are
able to successfully peg someone who
has aided or abetted an individual in
obtaining an abortion. What this means
with the law written in such broad terms
is that it could implicate the Uber driver,
the Lyft driver, the bus driver, the recep-
tionist who works at an abortion clinic,
virtually anybody who has been in the
path of a person exercising the constitu-
tional right to terminate a pregnancy. It
is a very dangerous law.”

—The writer has worked in senior
positions at The Washington Post, NBC,

ABC and CNN and also consults for
several Indian channels 
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CONTROVERSIAL RULING
The US Supreme Court, in a 5-4
vote, has allowed Texas‘ new
abortion law to take effect



War and Peace
The recent and dramatic changes in Afghanistan are part of a legacy of
war and peace that stretches back throughout its history. The image of
Afghanistan is one of blood and suffering but it also produced some
famous messengers of peace, brotherly love and mysticism
By Prachi Bajpai

Global Affairs/ Afghanistan

HE characteristics of Af -
ghanistan was depicted by
a British painter in his
painting titled “Remains of
Army” which portrayed a
soldier on an exhausted

horse. Another famous photographic
portrait, which was a centre of discus-
sion, is of a green-eyed Afghan girl (a
Pashtun child living in a refugee camp)
captured in 1984 by a photographer
Steve McCurry. The photograph was
interpreted as anguish and anger of a
woman while another group of people
interpret it as the helplessness of wo -
man in that blighted land. These pic-
tures have become universal symbols
of Afghanistan. 

The land of Afghans is known as the
land of Kabilai (tribes) and has been
the centre of constant disturbance

since ages. It was once a place which
attracted many rulers because of its
storehouse of valuable minerals. It also
attracted the British who ruled Afgha -
nistan during the 19th century by keep-
ing Kabila leaders happy by providing
them money. However, the moment
they stopped the funding, their exis-
tence on the land became difficult and
they had to leave but were not allowed
to leave without suffering the death of
hundreds of soldiers. It is well recorded
in history how the Afghans defeated
the Bri tish and the Third Anglo-Af -
ghan war concluded with a treaty in
1921 when Afghanistan was recognised
as an independent state.

The land fell under the control of
the Soviet Union and its puppet regime
till it was uprooted by groups which
did not like land reforms introduced by
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an ideology wherein all were equal.
The Russian Army then moved into
Afghanistan to support the “People’s
democratic party of Afghan”, and in
retaliation, the US army supported
some tribes and the global power game
revived. After the Peshawar Accord, 
the “Islamic State of Afghanistan”
was established. However, no stable
government remained in power due to
civil wars. 

The Taliban government remained
in power from 1996 to 2001, imposing
their extreme rules of age-old Shariya
law interpreted as per their conven-
ience. The law took away almost all
rights of 50 percent of population, es -
pecially women, and pushed the whole
country back to the Stone Age. The US
went into Afghanistan in 2001 after the

- woH .rorret no raw a sa kcatta 11/9
ever, even after almost two de ca des,
constant fighting continued with the
extremist groups.

In contrast to what we all know
about Afghanistan’s history of wars and
bloodshed, it has been a land of mes-
sengers of peace. Many great Sufi
saints who spread the message of un -
conditional love and peace were born
here and rose from these lands. They
include Hakim Abdul-Majid Majdud
Ibn Adam Sanai Ghaznaavi, more com-
monly known as Sanai, the Persian
poet from Ghazni. Another famous
name is Nur Ad Din Abd Ar Rehman
Jami, known as Jami. He was another
Persian poet, scholar and writer of
mystical Sufi literature. Signs of exis-
tence of Buddhism could also be seen
in Bamiyan. Even after the destruction
of the tall statues of Gautam Buddha
by the last Taliban government, re m -
ains of those destroyed statues speak
about the grandeur of its stature and
symbolism.                

Hope in time of despair brings to
mind the words of Jami who wrote:
“Winds of Uncertainty Can Never
Extinguish the Candle Of Hope.” 

—The writer is advocate on record,
Supreme Court of India

SYMBOLS OF AFGHANISTAN 
(Left) The famous portrait, Afghan Girl, captured in
1984 by photographer Steve McCurry, was a centre
of discussion; The Buddha of Bamiyan before (left)
and after destruction (right) 
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The pandemic has changed the justice deli very system and even district and mofussil 
courts will have to adopt new practices and technology and be ready for the long hau l
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 Covid-19 will accelerate the judiciary’s transformation but it needs to 
embrace the change at a faster pac e

 In the US, case disposal rates have remained relatively high, according to 
our special report, and offers a model for Indian courts
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Member, National Human Rights Commission
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Soli Jehangir Sorabjee, the eminent jurist, who rose to become India’s 
highest law officer, is also well-known for championing human rights. In a n 

exclusive interview to India Legal, he talks about the migrants’ plight, 
judicial activism and the Supreme Cour t
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Jayaprakash Narayan
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The apex court has so far heard more than 7,000 cases during the three-mont h 
lockdown—far more than other top courts in the world—official figures show. 
The e-courts experiment seems to be on track but it is still a work in progress
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OLD loans have surged
nearly 86 percent since
March 2020 when Covid-
19 struck. Although credit
offtake by the business
and service sector stayed

low over the last 12 months, retail bor-
rowings impelled by gold loans have
shown a substantial uptick. Gold loan
dues mounted by around 77 percent—
from Rs 27,223 core to Rs 62,412 crore—
by July 2021 on a year-on-year basis. As
of June 2021, the State Bank of India has
approximately 339 percent growth in
gold loans.

Public sector banks (PSBs), which
were not eager on gold loans have dis-
covered this as a chief growth zone. They
have tapped this opportunity and in -
creased the lending because recovery in
this segment is not burdensome. Fur -
ther   more, the RBI’s step to raise the
loan-to-value (LTV) ratio for such

advances from 75 percent to 90 percent
has aided the increase in gold loans.

The huge rise in gold loans could be
an indicator of stress in rural areas, the
small revenue set and micro-units. Small
business firms have also experienced se -
vere stress due to lockdowns enforced
by the centre and various states. In addi-
tion, job losses, reduction in salary and
decline in consumer demand have
obstructed the cash flow for many firms

ot yticapac rieht dna seirt sud ni ssorca
pay their workforces.

One of the steady characteristics of
the Indian gold market is pledging of
gold as security to meet fiscal require-

The Covid-19 pandemic has led to a surge in gold loans, showing the
distressing shape of the economy. But this is an opportunity for
public sector banks and they have increased lending in this sector
By Shivanand Pandit

G

Economy/ Gold Loans

ments. Conventionally, people utilise
gold loans to meet health, education and
marriage expenditures. Currently, less
than 15 percent of family savings in gold
is leveraged at any point of time for a
short-term loan to handle crises, be it
personal, medical or business related.
Typically, in times of economic pressure,
exploitation of fa mily savings in gold for
loans upsurges by 20-25 percent. Small
business units also use this avenue to
make up their fund requirements and,
probably, even working capital—from
both formal and informal lenders.

The World Gold Council has also
stated that demand for gold loans, both
through banks and non-banking finan-
cial entities, has sprouted because of the
ad verse economic impact of the pandem-
ic, and these loans are expected to
grow substantially in the coming years.
Manap puram Finance’s total gold loan
pay-outs increased to Rs 2,63,833.15
crore during 2020-2021 from Rs
1,68,909.23 crore in 2019-2020. It had
around 26 lakh gold loan customers as
of March 31, 2021. Also, notwithstand-
ing a 10-12 percent drop in gold prices,
Muthoot Finance’s loan book grew
considerably.
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Chasing 
the Glitter

Borrowings against gold could be both
a good and a bad move depending on

who you are and what you are borrowing
for. Overall, one has to be rational

about taking gold loans.

The increase in gold loan business
has come as a booster dose for many
people. PSBs also charge less interest on
such loans compared to non-banking
financial companies. As against a rate of
around 10 percent levied by NBFCs,
PSBs offer such loans at 7.5 percent.
However, individuals or businessmen
should not opt for gold loans blindly just
because of the low rates of interest.
Borrowings against gold could be both a
good and a bad move depending on who
you are and what you are borrowing for.

Borrowing against gold for meeting
consumption requirements or to fund
marriage expenses is not a prudent idea
if the income is at a danger level. If the
borrower fails to honour repayment of
loans, including the interest, the finan-
cier will sell the gold. However, it is
sensible to avail the gold loan for financ-
ing short-term working capital require-
ments and to hush up for a stretched
payment cycle. 

Small businessmen may count on
gold loans whose needs are generally
driven by a rise in payment cycle and
who look to bridge a gulf for a few
months. However, interruption in cash
flow should be temporary. If the business

feasibility is not crystal clear, even small
entrepreneurs should not choose a
gold loan.

In this pandemic-struck economy,
numerous small and medium-scale busi-
nesses have lost business sustainability
and are struggling to manage regular
payments. Therefore, the decision
regarding additional borrowings without
a probability of business endurance may
not be a sane step.

People should think of liquidating
a portion of their gold possessions
if their revenue inflow has been

ad versely affected and debt has become
a matter of concern. Importantly, they
should not get sensitive about selling a
portion of gold to repay a loan, particu-
larly when gold prices have increased
during the previous 15 years. Overall,
one has to be rational about taking
gold loans.
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All this has generated more glitches.
Numerous lenders of gold loans will not
be able to redeem the gold, leaving them
without a protection net. The gems and
jewellery segment is also in the dol-
drums and had earlier requested a mora-
torium on interest payments. Therefore,
lenders of gold loans may soon witness
pressure from both the retail and whole-
sale part. Moreover, due to an increase in
the limits on gold LTVs, there is a flight

- ixorppA .ecnanif fo secruos lamrofni ot
mately 65 percent of the gold loan
market is accounted for by the unorgan-
ised sector.

One more concern is the volume of
gold auctions. During the first three
quarters of 2020-2021, Manappuram
Finance had auctioned Rs 8 crore worth
of gold. This soared to Rs 404 crore in
the last quarter of the said financial year.
Shockingly, this shot up to Rs 1,500
crore in the first quarter of 2021-2022.

Unfortunately, details regarding gold
auctions across players are not in the
public domain. Also, banks generally do
not reveal whether they resorted to this
path or not. Moreover, other loans
availed by gold loan borrowers also come
under pressure. As lenders, banks or
non-banking financial organisations
never disclose non-performing asset data
segment-wise. Due to this, it is not easy
to find out the exact extent of sector-wise
stress. Many organisations are not ready
to record the segment-wise NPAs be -
cause of inherent sensitivities.

As for the outlook of the second quar-
ter of 2021, the low confidence of con-
sumers, business reaction to the looming
fear of the third wave of the deadly virus
and the slow pace of economic recovery
made it look uncertain. Although the
speed of vaccination and outcomes of
many surveys reveal that we may have to
learn to live with the virus and the econ-
omy may become more resilient, the next
few quarters may throw up surprises in
the gold loan segment.

—The writer is a financial and tax
specialist, author and public speaker

based in Margao, Goa

Public sector banks charge less interest
on gold loans compared to non-banking
financial companies. As of June 2021,

the State Bank of India has approximately
339 percent growth in gold loans.



Column/ Lok Sabha                            Vivek K Agnihotri

N September 1, 2021, the
Delhi High Court sought
the government’s stand
on a petition challenging
the vacancy in the post of
Deputy Speaker of the

Lok Sabha since the constitution of the
17th Lok Sabha in June 2019. According
to the petitioner, Pawan Reley, keeping
the post of Deputy Speaker vacant for
the past 830 days was a violation of
Article 93 of the Constitution of India. It
has been argued that the absence of the
Deputy Speaker was felt when Om Birla,
the Speaker of the Lok Sabha, contracted
Covid-19 during the Budget Session,
2021. The Congress chief whip in the
Lok Sabha K Suresh said that by conven-

tion the post of Deputy Speaker went to
the Opposition.

On September 10, 2020, Birla had
made an intriguing statement regarding
the post of Deputy Speaker in the Lok
Sabha. He had said that if there was a
provision for the post of Deputy Speaker
in the Lok Sabha, then it was only obvi-
ous that there should be one, but it was
not the Speaker’s job to appoint one, and
that the Deputy Speaker was chosen by
the House. He was responding to a
demand of the Opposition, particularly
the Congress party, to fill the post of
Deputy Speaker. Earlier on September 9,
2020, Adhir Ranjan Chowdhury, the
leader of the Congress party in the Lok
Sabha, had written a letter to the

noit om ni tup ot mih gnitseuqer rekaepS
yt upeD eht fo noitcele fo ssecorp eht

Speaker, while inviting attention to the
convention of offering the post to the
Opposition.

Article 93 of the Constitution pro-
vides that the House of the People (Lok
Sabha in popular parlance) shall, as soon
as possible, choose two members of the
House to be respectively Speaker and
Deputy Speaker thereof and, so often as
the office of Speaker or Deputy Speaker
becomes vacant, the House shall choose

- eD ro rekaepS eb ot rebmem rehtona
puty Speaker, as the case may be. Rule 8

tcudnoC dna erud ecorP fo seluR eht fo
of Business in Lok Sabha (Lok Sabha
Rules, for short) deals with the proce-

The Missing Deputy 
The post of Deputy Speaker of the Lok Sabha has been vacant since June 2019. Article 93 of
the Constitution mandates that the Lok Sabha shall, “as soon as may be”, choose a member

to be the Deputy Speaker. The High Court has to decide whether the delay of 830 days or
more violates the constitutional provision
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The Delhi HC has sought the government’s stand on a petition challenging the vacancy in the post of
Deputy Speaker of the Lok Sabha since the constitution of the 17th Lok Sabha in June 2019.

regulating the discussion in the House
and maintaining order in the House;
suspend a sitting member for obstruct-
ing the business of the House, or ad journ
the House in case of major disorder. He
is also required to chair the Business
Advisory Committee, which is responsi-
ble for deciding the business of the
House and allocating time for various
items on the agenda. He or she also
chairs the General Purposes Committee
and the Rules Committee of the House
and appoints the chairpersons of other
committees from amongst its members.
He also nominates a panel of the mem-
bers of the House (up to ten chairper-
sons) to assist him in conducting the
proceedings of the House. As per article
100 of the Constitution, the Chairman or
Speaker, or person acting as such, shall
not vote, in the first instance, on any
matter to be decided by the House.
However, in case there is an equality of
votes, he shall exercise his casting vote.

Article 93, as mentioned above,
inter alia, mandates that the Lok
Sabha shall, “as soon as may be”,

choose a member to be the Deputy
Speaker. For the Lok Sabha to do so, the
Speaker has to fix the date for the elec-
tion under Rule 8 of the Lok Sabha
rules. It is a moot point, therefore,

whether 830 days are not “soon” enough
for this process to be rolled out.

If we have to go by the Speaker’s pre-
scription that the Deputy Speaker has to
be chosen by the House and that it was
not the Speaker’s job to appoint one, it
may perhaps be in order for the mem-
bers of Opposition in the House to give
notices of motions (they could even be
no-day-yet-named motions) for the elec-
tion of another member as the Deputy
Speaker. However, the catch is that since
the Opposition is in a minority in the
House, any motion so moved is prima
facie doomed. Even in the unlikely sce-
nario of a member of a party in Oppo -
sition proposing a friendly member of

- om eht ,tsop eht rof ecnailla gnilur eht
tion is likely to be drowned in the com-
motion generated by protests of other
parties against sundry presumed or ima -
ginary people-unfriendly initiatives of
the government. A trillion rupee ques -
tion, therefore, is whether the Treasury
Benches will support such a move or
move a motion of their own?

The issue of why the High Court has
sought the government’s response on a

niam od eht ni seil ylerauqs hcihw rettam
of Parliament and, more specifically, the
Speaker, flows from a made-in-India ver-
sion of collective responsibility of the leg-
islature and the executive based on the
Westminster Model excoriated by Walter
Bagehot in his seminal work: The
English Constitution.

Since the High Court of Delhi has
taken up for consideration the grievance
of the Opposition, it would be interesting
to see whether it would decide to inter-
fere in the matter at all. And if it does,
will it issue any directive, given the
sacrosanct doctrine of the separation of
powers and the specific provision in
Article 122 that the validity of any pro-
ceedings in Parliament shall not be
called in question on the ground of any
alleged irregularity of procedure?  Or
shall the principle of checks and bal-
ances prevail?

—The author is former
Secretary-General, Rajya Sabha
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dure for the election of the Deputy
Speaker. Sub-rule (1) of rule 8 of the Lok
Sabha rules clearly states that the elec-
tion of the Deputy Speaker shall be held
on such date as the Speaker may fix. 

Further, Rule 8 of the Lok Sabha
rules also provides that after the date
of election has been decided by the
Speaker of the Lok Sabha, any member
of the House may give notice in writing
of a motion that another member may
be chosen as the Deputy Speaker of the
Lok Sabha. The notice shall be seconded
by a third member and it shall en close a
statement by the member proposed in
the notice that he is willing to serve as
Deputy Speaker.

On the appointed day, all valid mo -
tions are put to vote, one by one, in or -
der in which they have been moved, and
are decided, if necessary, by division. If
any motion is carried, the presiding offi-
cer shall declare that the member pro-
posed in that motion has been chosen.
The remaining motions shall not be
taken up. The election of the Deputy
Speaker is normally held on the first day
of the session following the arising of
the vacancy. 

In day-to-day working of the House,
some of the important duties that the
Deputy Speaker may be required to per-
form in the absence of Speaker include

On September 9,
2020, Adhir
Ranjan Chowdhury,
the leader of the
Congress party in
the Lok Sabha, had
written a letter to
the Speaker, req -
uesting him to put
in motion the
process of election
of the Deputy
Speaker.



about the torture, with P Jeyaraj and his
son J Ben nicks forced to bend over a
wooden table wearing only their under-
garments while beaten with lathis. 

The Indian judiciary has given several
guidelines from time to time to protect
the fundamental rights of persons in
police custody. Here are some examples:

Joginder Kumar vs State Of UP and
Others 1994
The Court issued the following
guidelines:
1. The police officer shall inform the

RTICLE 21 in the Consti -
tu tion says every human
being has a natural right to
life but that is a travesty
considering the number of
custodial deaths in India.

It is a practice that dates back to colonial
times but has continued unabated after
the adoption of the Constitution of India
and Article 21. According to the India:
Annual Report on Torture 2019, 125 peo-
ple died under police custody and the
most common forms of violence include
electric shock, hammering nails in the

body, applying chilly power on different
parts of the body, branding with a hot
iron, inserting rods in the parts of the
body, forcing legs apart, hanging upside
down and merciless beating. The most
disconcerting aspect is that about 75 per-
cent of these 125 deaths happened due to

Despite human rights laws and constitutional jurisprudence, the police are still using third degree methods and
illegal torture which often lead to custodial deaths. This represents a serious drawback of the legal system

By Veer Vikram Singh

A

Focus/ Death in Custody

alleged torture or foul play, and about 20
percent died under suspicious circum-
stances that police cited as suicide. 

Recently, we witnessed two very infa-
mous cases—the custodial death of Ma -
noj and the custodial death of Tihar
inmate Ankit Gujjar which became a sub-
ject of prolonged debate. In the case of
Ankit’s death, the Delhi High Court
asked for a status report to be submitted
before it by the Tihar jail authorities. In
the other case, the Orissa High Court
directed the state to pay compensation of
Rs five lakh to the parents of Manoj.
There have been a number of cases of
custodial deaths where the court has
issued directions for compensation.

Another case came to light when a
father and his son were picked up for
opening their mobile shop during lock-
down last year in Tamil Nadu and tor-
tured by the police in lock-up and died in
custody. The worst part was that the judi-
cial trial started after eight months when
the CBI took over the case and charged
nine policemen with allegation of mur-
der. The chargesheet produced by CBI
before the court gave graphic details
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Custodial Crimes

The data shared by Nityanand Rai, minis-
ter of state for home, shows that during
detention from 2017-19, 1,189 persons

were found to be tortured while 348 lost
their lives in police encounters. 

arrested person when he is brought to the
police station about this right.
2. An entry shall be required to be made
in the diary as to who was informed of
the arrest.
3. It shall be the duty of the magistrate,
before whom the arrested person is pro-
duced, to satisfy himself that these
requirements have been complied with.

Munshi Singh Gautam vs State of
Madhya Pradesh, Appeal (Crl.) 919
of 1999
In this case, the Supreme Court obser -
ved: “The de-humanising torture, assault
and death in custody which have ass u -
med alarming proportions raise serious
questions about the credibility of the rule
of law and administration of the criminal
justice system…the concern which was
shown in Raghbir Singh case more than
two decades back seems to have fallen on
deaf ears and the situation does not seem
to be showing any noticeable change. The
anguish expressed in the cases of - gahB
wan Singh vs State of Punjab, Pratul
Kumar Sinha vs State of Bihar, Kewal
Pati vs State of UP, Inder Singh vs State
of Punjab, State of MP vs Shyamsunder
Trivedi and by now celebrated decision in
the landmark case of DK Basu vs State of
West Bengal seems ‘not even to have

caused any softening of attitude in the
inhuman approach in dealing with per-
sons in custody’.”

Yashwant And Others vs State of
Maharashtra (2018)
The Supreme Court upheld the convic-
tion of nine policemen of the Maharash -
tra Police in connection with a custodial
death case and extended their jail terms
from three to seven years each. While
enhancing the prison term of the police-
men, the apex court held: “With great
power comes greater responsibility,”  The
police personnel were found guilty under
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Section 330 of the Indian Penal Code
which involves voluntarily causing hurt to
extort confession or to compel restoration
of property. In the case of Paramvir
Singh Saini vs Baljit Singh, the court
ordered the installation of CCTV cameras
with night vision in every police station
and said that all interrogation should be
in-camera proceeding.  

Another annual report of 2020
- maC lanoitaN eht yb dehsilbup

paign Against Torture (NCAT)
states that despite the lockdown from
March 24 to July 31, 2020, India wit-
nessed an increase in custodial deaths
during the year and over one suicide
every week because of alleged torture and
violence in police custody. Recently the
data shared by Nityanand Rai, union
minister of state for home, showed that
during detention from 2017-19, 1,189 per-
sons were found to be tortured while 348
lost their lives in police encounters. This
data is based on the information received
from the National Human Rights Com -
mi ssion (NHRC). A total of 112 people in
2019 and 100 in 2020 died in police cus-
tody. Additionally, 542 people were tor-
tured in police custody in 2018, 411 in
2019 and 236 in 2020. According to an
official government statement: “Police
stations are increasingly becoming cen-
tres for suicide due to alleged torture. At
least one person commits suicide every
week due to alleged police torture. In
2020, the NCAT recorded 55 deaths by
suicide as a result of police torture i.e.
more than one suicide per week because
of torture in police custody.”

It is high time that the centre takes
the lead in curbing these inhuman and
illegal activities by the force created to
protect the people. In a civilised nation,
the legislature, judiciary and executive
need to come together to protect citizens
from custodial torture and deaths. Only if
justice is done and seen to be done, can
we establish the rule of law and achieve
the true spirit of the Constitution.

—The writer is Assistant Professor,
Jaipur National University

The Delhi HC has asked the CBI to probe the death of gangster Ankit Gujjar (above),
who was allegedly murdered by jail officials inside Tihar. The custodial deaths of

P Jeyaraj and his son J Bennicks (below), in 2020, had outraged the nation.



This week marks the 20th anniversary
of the tragic events of September 11.

The 20th anniversary commemorations
of the terror attacks that killed almost
3,000 Americans will take place in New
York City, Virginia, and Shanksville,
Pennsylvania. 

Last year’s anniversary events were
severely curtailed during the coronavirus
pandemic. Ironically, 9/11 also marks the
moment when the US launched its global
war on terror that also targeted the
same radical terrorists who now control
Afghanistan. 

This year, the National September 11
Memorial & Museum’s annual commemo-
ration ceremony will focus on the reading
of the names of those killed in the 9/11
attacks and in the 1993 World Trade
Center bombing by family members of the
victims. Six moments of silence will be
observed, the time when each of the World

Trade Center towers was struck. The in-
person ceremony is open only to family
members, but it will be broadcast live.

There will also be the Tribute in Light
display projected into the sky every
anniversary from dusk to dawn. The pro-
jection takes place from the roof of the
Battery Parking Garage, just south of the
9/11 Memorial, from two 48-foot squares,
made up of 8,8,7,000-watt xenon light-
bulbs. The twin beams shine up to four
miles into the sky, echoing the shape and

orientation of the Twin Towers
and can be seen from a 60-
mile radius around lower
Manhattan. This year, it will
include buildings throughout
the city lighting up their
facades and rooftops in sky
blue. Some of the nearly 40
buildings participating this
year include the Empire State
Building, One World Trade
Center, 7 WTC, Lincoln
Centre and Liberty State Park.

The Empty Sky Memorial
is New Jersey’s official September 11
memorial to the state’s victims. It’s made
up of two 30-foot-high rectangular towers
that stretch 208 feet 10 inches, the exact
width of the World Trade Center towers.
Names of the 746 NJ victims are etched in
the stainless steel slabs, which are oriented
to create a view of the Twin Towers site.
Other cities are planning their own events
but New York will obviously dominate
remembrance memorials on the day the
Twin Towers fell.

Back in 1996, when the Taliban first
grabbed power in Afghanistan,
they banned the internet com-

pletely, destroyed all TV sets and cameras,
any technology that could transmit voice,

video or messages to the outside world or
allow any Afghan to tune into outside
broadcasts or net-enabled information. 

Now that they are back in power, there
seems to be a change of mindset. While
they were refugees in Pakistan or Qatar,
they set up their own official website, Al-
Emarah (above) which provides content
in five languages. It was headed by their

spokesperson Zabihullah Mujahid, whose
Twitter account was suspended by Twitter.
However, a team of volunteers continued
to promote the Taliban’s ideology online. 

The new head of the Taliban’s social
media outreach, which they have now
embraced wholeheartedly, is social media

- er ytsohK .ytsohK deeaS iraQ rotcerid
cently told the BBC that he oversees sepa-
rate groups on Twitter as well as Whats -
App and Facebook, disseminating the
group’s ideology. He told the BBC that he
had four fully equipped multimedia stu-
dios used for “generating audio, video
content and digital branding”. Much of
the propaganda is pushed on their Al-
Emarah website. The Taliban also now
uses Twitter and YouTube, although
Facebook has designated the Taliban a
“dangerous organisation” and said it will
continue to ban Taliban content from its
platforms. That has not stopped the
Taliban from continuing to exploit social
media, online entities it once banned 
as evil.

International Briefs
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Remembering 9/11
Attacks

Taliban’s Social
Media Outreach

The “Tribute in Light” is a visual memorial to 9/11 attacks 
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Mercedes Benz maker Daimler may be
struggling with the semi-conductor

shortage but at the Munich auto show this

year it turned heads and drew applause
with its debut of the Smart #1 Concept run-
about that points the way to an all-electric
future for the brand. According to Smart,
the compact four-seat crossover on display

was a concept, though the produc-
tion model will have five seats. 

The glossy-white bodywork
(left) is set off by the gaping front
fascia and small triangular head-
lamps. A sweeping floating roof
with panoramic glass is painted in
contrasting bronze finish, and the
roof itself is ringed in atmospheric

lighting. At 169 inches (4.29m) long, the
Smart is around the same size as the Mini
Countryman. Equally striking is the interior
of the cabin, which boasts ample interior
space and a central 12.8-inch infotainment
screen. The system is operated by a “three-
dimensional globe” and features an ad -
vanced AI system to learn the driver’s pref-
erences over time. It’s a full electric vehicle
but beyond that Daimler is not disclosing
much else except that it will sit atop a new
dedicated EV architecture. It looks smart
enough to capture the EV market, when it
is officially released.

The New Smarts

The first major car show since
the pandemic hit is currently on

in Munich. The first visible change
is the domination of zero- or low-
emission vehicles, the biggest trend
in car making all over the world. 

However, the top bosses of
major car companies present in
Munich all wear a worried look.
The reason—the acute shortage of
silicon chips, or semi-conductors
that has crippled the global car
industry, forcing many to shut
down plants and reduce inventories.
The chip problem has been com-
pounded by supply chain disrup-
tions during the pandemic.

Even India’s biggest car maker,
Maruti, has been forced to cut down
on production, as have many others.
The issue is that modern cars have
become increasingly dependent on

chips—for everything from comput-
er management of engines for bet-
ter fuel economy to driver-assis-
tance features, now commonplace. 

Speaking during the launch of
- elläK alO ,selcihev cirtcele tsetal sti

nius, CEO at luxury German car-
maker Daimler AG, which produces
Mercedes Benz cars (below), said
that the soaring demand for chips
means the industry could be strug-
gling well into 2023. 

Automakers, from US group
General Motors to India’s Mahindra
and Japan’s Toyota have slashed
output and sales forecasts due to
scarce chip supplies, made worse by
a Covid-19 resurgence in key Asian
semi-conductor production hubs.
That means demand will soon out-
strip supply, a unique situation for
the global car industry.

When the Chips are Down

Venice has to be on any
tourist’s bucket list,

being one of the most
unique cities in the world
built with its waterways
and access to any part of
the city only by water. In
pre-Covid-19 days, it

- uot ynam os detcartta
rists—about 25 million
people a year—that the
teeming crowds (above)
marred the visit and also
meant long waits for serv-
ices. Now that tourism is
back, sort off, the city
fathers are preparing to
demand that tourists pre-
book their visit to the city
on an app in a bid to
counter tourist overcrowd-
ing. Officials in the Italian
city are also looking at
charging day-trippers an

- nruT .retne ot eef artxe
stiles have already been
erected and tested to con-

trol the flow of people and,
when necessary, stop new
visitors from entering. 

Venice officials say that
the main aim is to make
tourism sustainable in the
lagoon city and also live-
able for residents who stay
there. With a vast CCTV
network, optical sensors
and a mobile phone-trac-
ing system, officials are
able to separate residents
from visitors and where
they are travelling from.
Authorities are updated
every 15 minutes on how
crowded the city is.

It is not clear when the
new rules come into force,
possibly by 2023. The
plan is the subject of fierce
debate, with some worry-
ing it will deter tourists
from visiting. Already,
Venice has banned cruise
ships from Venice lagoon
to defend its ecosystem
and heritage.

The Tourist Trap



Environment/ Hydro-electric Projects in Uttarakhand

HE Kedarnath flood was a
catastrophe that led to over
5,000 casualties. On June
16, 2013, a cloud burst over
the banks of Chorabari
Lake near Kedarnath

Temple caused it to overflow. The water
carried enormous amounts of silt and
rocks, and led to the destruction of four
hilly districts in Uttarakhand—Uttar -
kashi, Rudraprayag, Chamoli and
Pithoragarh. Nearly 2,052 houses were
wiped out, and bridges and roads
damaged.

Though the ravaging flood was an
after-effect of the cloud bursting, many

- eK eht taht eveileb stsilatnemnorivne
darnath tragedy was a man-made one
due to unplanned and unmethodical
construction. This includes mining in
this sensitive ecosystem and construc-
tion of dams and hundreds of roads.

Ironically, a month before these
floods, the apex court had reserved jud -

gment in Alaknanda Hydropower Co.
Ltd. vs Anuj Joshi. It related to a matter
of environmental clearance granted in
1985 to a concrete gravity dam project
named Srinagar (Uttarakhand) Hydro-
Electric Power Project on Alaknanda
river, planned by the Uttar Pradesh
State Electricity Board in Tehri, Pauri-
Garhwal district for enhanced capacity
of 330 MW. The Alaknanda Hydro -
power Co. Ltd. was aggrieved by the
decision of the Uttarakhand High Court
directing the Ministry of Environment,
Forest and Climate Change (MoEF&
CC) to hold a public hearing for clear-
ance of the project before allowing the
dam’s enhanced capacity to 330 MW
and increasing its height.

Immediately after the disaster, a
Supreme Court bench of Justices KS
Radhakrishnan and Dipak Misra took
suo-motu cognizance of the Kedarnath
tragedy. In Alaknanda Hydropower Co.
Ltd. vs Anuj Joshi, the Court, after

reserving this matter a month before the
tragedy, expressed concern over the
mush rooming of a large number of
hydroelectric projects in Uttarakhand
and its impact on Alaknanda and
Bhagirathi river basins. The bench led
by Justice Radhakrishnan observed the
cumulative impact of construction such
as dams, muck disposal, tunnels, mining
and blasting around the natural habitat
of the region. The bench took into acc -
ount the three reports commissioned by
the MoEF.

The first was by IIT, Roorkee in 2011,
which the Court refused to rely on as it
said that it blindsides the cumulative
impact of project components like con-
struction of dams, tunnels, blasting,
power-house, muck disposal, mining,
deforestation, etc. The report stated that
Rs 3,000 crore had already been in -
curred on various hydropower projects
in Alaknanda and Bhagirathi river
basins and if work was not resumed at

Awash in
Apathy
Despite flash floods affecting many lives in
the state and the apex court imposing a
moratorium on hydro-electric projects,
three central government ministries have
reached a consensus on allowing them,
leading to a dangerous trend
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T
Act, 1972 projected species, it said. 

The third report by the Inter-Minis -
terial Group in Issues Relating to River
Ganga in March 2013 highlighted the
impact of the implementation of 69
hydropower projects with a capacity of
9,020.30 MW being proposed in Bha -
girathi and Alaknanda basins. It said
these projects have extensive implica-
tions for other needs of this society and
the river itself. The report noticed that
the implementation of all the above
projects will lead to 81 percent of River
Bhagirathi and 65 percent of River
Alaknanda getting affected. Also, there
are a large number of projects which
have very small distances between them,

leaving little space for the river to regen-
erate and revive. 

The Supreme Court in Anuj Joshi
on August 13, 2013, observed
that “the adverse effect of the

existing projects under construction and
proposed, on the environment and ecol-
ogy call for a detailed scientific study.
Proper Disaster Management Plan, it
is seen, is also not in place, resulting in
loss of lives and property”. The Court
directed the constitution of an expert
body to study the effect of hydroelectric
projects on the environment and a
specific study of the impact of 24 proj-
ects on all the on-going hydropower
projects and the Disaster Management
Autho rity. 

It also said that Uttarakhand had
to submit a report whether it had any
disaster management plan in place and
how effective it was to combat the un -
precedented tragedy in Uttara khand.
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the sites, it would be against national
interest, the benefit of the local people,
project specific local area development
and hydropower development in the
country.

The second report by Wildlife Ins -
titute of India (WII) in 2012 was con-
sidered the best among the three. It
stated that out of a total of 39 proposed
hydropower projects, 24 were found to
be significantly impacting bio-diversity
in the two sub-basins. The combined
footprint of all 24 projects have been
considered for their potential to impact
areas with biodiversity values, critically
important habitat of rare, endangered
and threatened species of flora and
fauna and Indian Wildlife (Protection)

COLOSSAL LOSS
(Above) The Kedarnath floods in 2013 led to
over 5,000 casualties; The SC was concer ned
over hydroelectric projects on the Alak nanda
(above right) and Bhagirathi river basins

Would the apex court after eight long
years of imposing a moratorium on clear-
ing hydro-electric projects following the

flash flood concur with the centre’s find-
ings and give a nod to the development?

YouTube
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The bench, furthermore, imposed a
tem  porary halt on granting of clearances
to large hydroelectric dams in
Uttarakhand.

The suo-motu cognizance taken by
the Supreme Court in Uttarakhand was
the result of several ongoing cases, along
with publicity by media channels after
the raging floods. In April, 2014, an ex -
pert body led by environmentalist Ravi
Chopra submitted its report, which
agreed with the WII’s recommendation.
The MoEF in its affidavit stated that
hydropower projects aggravated the dis-
aster. In an order on May 7, 2014,

- ahdaR ecitsuJ yb del hcneb a yb dessap
krishnan, the Court refused to allow
MoEF’s plea for constitution of another
expert committee and asked for concrete
reasons for this. It continued to stay the
construction of 24 projects. 

After Justice Radhakrishnan retired
on May 14, 2014, the case moved to the
bench of Justice Dipak Misra and Jus -
tice Gopala Gowda. On August 12, 2014,
the bench led by Justice Misra opined
that it had only stayed grant of clear-
ance to the 24 projects mentioned in the
WII list and only allowed six projects
which had received environmental clear-
ance before the date of tragedy to be

 .CC&FEoM yb deredis noc
- er ydob trepxe lareves ,retfaerehT

ports were filed that were impleaded on

different dates. In February 2015, a
four-member committee led by Vinod
Tare, IIT Kanpur, gave the heads up for
the six projects but expressed concern
regarding their serious impact on the
ecosystem. However, the ministry only
placed on record the nod given by the
Tare committee, ignoring the fact that
the committee had also expressed its
concern. The Supreme Court on May
2015 directed the formation of another
committee led by BP Das, who, on a
later date even after giving a heads up to
the six projects, recommended further
consultation by other stakeholders.

In November 2015, the centre sub-
mitted before the Court that the
MoEF&CC, the Ministry of Water

Resources, River Development & Ganga
Rejuvenation and the Ministry of Power
would jointly work on a policy frame-
work for these projects. In January
2016, the MoEF proposed a policy deci-
sion based on the Ganga Mahasabha
Agreement of 1916 to allow hydropower
project that releases at least 1,000 cu -
secs of water into the Ganga. How ever,
questions were raised as to how a docu-
ment dating 100 years back could be -
come the basis for deciding the fate of
the people. The agreement stated that
1,000 cusecs of water would flow unfet-
tered across the ghats of the city at all

times at the time when there were no
dams around. 

With the apex court allowing the
formation of multiple committees and
yet being indecisive of the outcome,
several questions were raised. As both
Uttarakhand and the centre were led by
the BJP, in November 2017, the former
emphasised the operation of these hy -
dro power projects for its socio-econom-
ic development and in January 2018,
the power ministry seconded Uttara -
khand’s stand.

In January 2019, the ministry of
Jal Shakti gave its nod to back seven
projects, which had already made sub-
stantial progress, with caution that no
more hydropower projects be allowed
in the Ganga basin in Uttarakhand.

dednemmocer OMP eht ,elihw naeM
a permanent ban on such projects
where construction had not reached
the halfway mark. Thereafter, the Das
committee in March 2020 filed a
final report. 

The Supreme Court has had no
effective hearing for the past five years
in this matter. Memories of the 2013
tragedy were revived when in February
2021, a flash flood hit two hydropower
projects in Chamoli district, claiming
many lives. Thereafter, on August 17,
the centre, sidelining the concerns of
the recurring tragedy, submitted an affi-
davit before the apex court stating that
the decision was based on a joint deci-
sion by three Union ministries—MoEF,
Jal Shakti and Power—to give the heads
up to the seven hydropower projects
and that these projects, being in an ad -
vance stage of completion, would meet
all necessary requisites during the envi-
ronmental clearance.

However, the question remains the
same—would the apex court after eight
long years of imposing a moratorium on
clearing hydro-electric projects follow-
ing the flash flood concur with the find-
ings of the Union government and give
a nod to the development?

—By Akarsh Sharma and India
Legal News Service
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