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The apex court in its verdict on
the Pegasus spyware case has
said that the Executive should
not take an adversarial position
when the fundamental rights of
citizens are under threat. An
analysis of the judgment by
Professor Upendra Baxi  
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There is a need to ensure
legal protection for the
marginalised sections

of society, including women
and children, said National
Legal Services Authority’s
(NALSA) executive chairman
and Supreme Court judge,
Justice UU Lalit at an event
organised by the Kerala State
Legal Service Authority

- aht nanavurihT ni )ASLeK(
puram, Kerala.

In his inaugural speech at
the Legal Awareness Camp
and Expo for the vulnerable
sections of society, organ-
ised by KeLSA as part of
Azadi ka Amrut Mahotsav,
Justice Lalit said state legal
services authority is bound
to ensure legal aid to the
weaker sections of the com-
munity, including women and
children. He said: “Even
though many programmes
have been conducted by the
Union and state government

for giving legal aid to the
marginalised sections of the
community, the results have
not reached the beneficiaries
as they were not aware of
either the existence of the
above schemes or the
knowledge that they are eligi-
ble for the same as a right.”

Justice Lalit pointed out
that Legal Services Authority
is duty-bound to arrange
facilities to ensure that legal-
aid activities reach eligible
people through the Legal
Services Institutions.

He said: “Services of the
Legal Services Institutions
shall reach every nook and
corner of the State. Indian
Constitution provides free
legal aid to each and every
eligible citizen. Hence, there
should be programmes for
making the beneficiaries
capacitated enough to avail
the above benefits by provid-
ing awareness.”

6  November 15, 2021

Courts

The Delhi Commission for
Women (DCW) took suo

motu cognizance of reports of
online rape threats to Indian
cricket captain Virat Kohli’s
nine-month old daughter, fol-
lowing India’s defeat to Pakistan
in the T20 World Cup match.
India had lost by 10 wickets.
Soon after that, some people
star ted sending hate messages
to the Indian players on various
social media platforms.

Swati Maliwal (below right),
the chairperson of DCW, said
that the online rape threats to a
child was shameful. She added:

“The Indian team has made
everyone proud thousands
of times, why this silliness
in defeat?”

The DCW also took note of a
tweet posted by a user threat-
ening to rape Virat-Anushka’s
daughter. The post was made
from the account - yzarccirC@
girl; the handle has since been
deleted. 

However, some social media
users have claimed that the
tweet was made by a Pakistani

- er retal saw hcihw ,tnuocca
vealed to be a person from
Andhra Pradesh or Telangana.

DCW takes suo motu note of online
rape threats to Virat Kohli’s child

ARajasthan district judge
was suspended recently,

following a case registered
- orP eht rednu mih tsniaga

- xeS morf nerdlihC fo noit cet
ual Offences Act (POSCO
Act) for the sexual assault of
a 14-year-old boy.

Chief Justice Akil Kureshi
of the Rajasthan High Court
placed the district judge,
Jitendra Singh, under sus-

pension with immediate
effect pending preliminary
and contemplated depart-
mental inquiry. Singh, spe-
cial judge of the Special
Court under the Prevention

- ahB ta tcA noitpurroC fo
ratpur, will be paid subsis-
tence allowance as per rules
(Rajasthan Civil Service
(Classification, Control and
Appeal) Rules, 1958. 

Sexual assault of 14-year-old
boy: District judge suspended

Need to ensure legal 
protection for the
marginalised: Justice Lalit
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ARouse Avenue District Court issued
notice to Delhi Chief Minister Arvind

Kejriwal (above centre), Deputy Chief
Minister Manish Sisodia (above right) and
other Aam Aadmi Party (AAP) members in
an alleged case of assault on former Delhi
Chief Secretary Anshu Prakash (above
left) in 2018. Special Judge Geetanjali
Goel issued the notice, while hearing a
revision petition that was filed by Prakash
through Advocate Kumar Vaibhaw.

The Delhi Police had charged Kejriwal,
Sisodia and others under several sections
of the Indian Penal Code. Earlier, a magis-
trate court had discharged Kejriwal and
others in the case wherein Prakash, then

chief secretary, was said to have been
manhandled by AAP legislators during a
meeting. It had, however, ordered framing
of charges against MLAs Amanatullah
Khan and Prakash Jarwal in the matter.

However, the revision petition said that
the trial court had “erroneously discharged

- irjeK dnivrA yleman ,snosrep desucca 11
wal, Manish Sisodia, Rajesh Rishi, Nitin
Tyagi, Praveen Kumar, Ajay Dutt, Sanjeev
Jha, Rituraj Govind, Rajesh Gupta, Madan
Lal and Dinesh Mohania”. It was contend-
ed that the trial court did not look into
statements of all the witnesses and
caused “miscarriage of justice” by “virtu-
ally not believing” his account.

The Uttarakhand High Court recently
took suo motu cognizance and issued

notice to the central and state govern-
ment in the matter of illegal construction
activities in the Corbett Tiger Reserve.

A news report in a newspaper said
illegal construction activities were being
undertaken by unknown persons in clear
violation of forest laws. The said illegal
construction were being undertaken in
the Corbett Tiger Reserve, one of the pre-
mier tiger reserves of the country.

- oC a ,elcitra dias eht ot gnidroccA
- resnoC regiT lanoitaN eht fo eett  imm

vation Authority (NTCA) had recently vis-
ited the Corbett Tiger Reserve. The
Committee discovered not only illegal
construction of bridges and buildings, but
even the felling of trees. The Committee
further noted that there had been violation

- cetorP( efildliW eht fo snoisivorp eht fo
tion) Act, 1972, the Forest (Conservation)
Act, 1980, as well as the Indian Forest
Act, 1927.

The Division Bench of Chief Justice
Raghvendra Singh Chauhan and Justice
Narayan Singh Dhanik observed that, sur-
prisingly, a single-lane road was being
constructed in the core/critical habitat of
the reserve. Despite the fact that the
Committee had recommended that all
illegal constructions in Morghatti and
Pakhrau FRH campuses be demolished
and eco-restoration work be undertaken
with immediate effect, no concrete steps
had been taken by the respondents.

Moreover, despite the Committee’s
recommendation that the environment
ministry should initiate action against
irresponsible officers according to the
Forest (Conservation) Act, 1980, no ini-
tial steps had been taken by the ministry.
Therefore, the court issued notices.

Illegal construction in
Corbett Tiger
Reserve: Uttarakhand
HC takes suo motu
cognizance

Assault on former Delhi Chief Secy: Delhi court
issues notice to Delhi CM Arvind Kejriwal,
Dy CM Sisodia and others

The Supreme Court recently set aside
the Calcutta High Court order impos-

ing a total ban on firecrackers in West
Bengal during the time of Kali Puja,
Chhath Puja, Diwali, Jagadhatri Puja and
other festivities. A vacation bench of
Justices AM Khanwilkar and Ajay Rastogi,
while setting aside the order, directed the
writ petitioners or any other interested
party to approach the High Court and
place before it the adequate materials so
that the state could reply.

The bench observed that the High
Court had proceeded to pass the order of

total ban by observing practical difficulty in
complying with the 2018 order of the
Supreme Court without giving the state an
opportunity to make its submission with
respect to the enforcement mechanism
used by the state. “For the time being
we only reiterate the position recorded in
the order of the Supreme Court on
29.10.2021 (wherein online sale of crack-
ers were banned and time to burst crack-
ers was fixed). Additionally the State of
WB will explore the possibility of ensuing
that no banned materials are imported.
The mechanism may be strengthened.”

Diwali crackers: SC sets aside Calcutta HC
order on firecrackers, says can’t have 
a complete ban



The Winged Horse and the
Indian Supreme Court;
Towards a New Equestrian
Jurisprudence?

Lead/ My Space/ Pegasus Judgment                           Prof Upendra Baxi

HE mythical horse Pegasus has many
avatars. His Greek mythology origins
celebrate him as the famous winged
horse who flew to Heaven and served
Zeus, fetching thunder and lightning
and some have accordingly named him

- ni eht semoceb eh ,yltnecer ylnO .”duolcrednuht“
tellectual and industrial property of a private Is -
raeli company—the NSO Group.

The spyware named after Pegasus has also some
supernatural attributes that the fabled Greek horse
had. The Pegasus suite of spywares possess “zero
click vulnerabilities” with power to compromise all
digital devices of an individual; the human right to
informed consent does not apply because the infil-
tration, once begun, has the capacity to access the
entire stored data on the device, online or offline,
and has real time access to emails, texts, phone
calls, the camera and sound recording capabilities.
The entire control over the device is allegedly
handed over to the Pegasus user—usually foreign
governments (their intelligence and enforcement
authorities) who will provide information on a con-
tractual basis to states or governments.1

Thus, like the mythical horse, the 21st century
software too can ascend to Heavens and fetch the
gifts of a “thundercloud” weaponising information
in an era of “surveillance state”. As acknowledged
by the then Minister of Law and Electronics and
Information Technology in a parliamentary state-
ment (November 20, 2019), the devices of certain
Indians were also affected [12]. Nearly 50,000

The spyware named after the mythical horse is the intellectual and industrial property of a private Israeli
company. It has the power to compromise all digital devices of an individual; the entire control over the
device is allegedly handed over to the Pegasus user—usually foreign governments

T
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The Supreme Court bench of (from left) Chief Justice of India NV Ramana and Justices Surya Kant and Hima Kohli said
that the executive should not take an adversarial position when the fundamental rights of citizens are at threat. It noted

that the mere invocation of national security by the State does not render the Court a mute spectator. 

damental rights of citizens”. He urged
that the “inaction” by the UOI was a
“matter of grave concern, particularly
when reputed international organiza-
tions with no reason for bias against the
nation had also accepted the fact of such
an attack having been made” [18]. The
Court further reiterated that: “responsi-
ble Governments are required to respect
the freedom of the press at all times.
There is no justification for allowing a
sword of Damocles to hang over the
press indefinitely” [39]2. They must do
not get a “free pass” by reciting  the
mere mantra of security interests [49]
but rather “necessarily plead and prove
the facts” whose “divulgence” will ad -
versely affect the security of the Indian
state [50].

Citing Ram Jethmalani3, the Court
memorably said that the executive
“should not take an adversarial position
when the fundamental rights of citizens
are at threat” [46]. This at least means
that the “State may not act in a manner
that hinders this Court from rendering
complete justice in such proceedings”.
To do so is “ultimately detrimental to
the essential task of protecting funda-
mental rights, would be destructive to
the guarantee in clause (1) of Article 32”
[46]4. The Court said that the “mere
invocation of national security by the

| INDIA LEGAL | November 15, 2021  9

phones worldwide (which included
at least ten Indian senior journalists,
doctors, political persons, and even
some Court staff, were forensically
analysed to confirm the presence of the
Pegasus (so found by a consortium of
nearly 17 journalistic organizations
globally, in clu ding one Indian
organization).

Some concerned individuals and
public interest/social action petitioners
approached the SCI claiming severe
inroads on the right to privacy (R2P),
and of related fundamental rights.
However, the UOI adhering to its par-
liamentary position reiterated in its
“limited affidavit” that the petitions are
“based on conjectures and surmises or
on other unsubstantiated media reports
or incomplete or uncorroborated
material” and “cannot be the basis for
invoking the writ jurisdiction” of the
Court. Despite the urgings of the SCI
(from August 16, 2021 onwards), the
UOI insisted that it was wrong to say
that “the use of such a software was
per se impermissible, particularly when
a robust legal mechanism existed to
check” it. And the learned Solicitor
General reiterated that “this Court
should allow it “to constitute an Expert
Committee which would be under
sits supervision”.

Those inclined to stoutly resist the
decision as “judicial overreach”—a not
so polite euphemism for the Court
exceeding its powers—should pause at
least to note that the UOI was only pre-
pared to “constitute a Committee of
Experts in the field which will go into all
aspects of the issue” but with a view first
“to dispel any wrong narrative spread by
certain vested interests” and second
with an object of examining the issue
raised” [5].

One should similarly not yield to any
political propaganda that seduces one
into thinking that the integrity and
security of the nation constitutes the
sole preserve of the government of the
day! Their Lordships of the SCI are as
much concerned with these values;
so are all citizens, including social
action petitioners. 

Kapil Sibal rightly maintained
that the “Petitioners were also
concerned about the national

interest and would not press for any
such information” which the UOI with-
held on that ground [15]. At the same
time, UOI should not “act in a manner
that would prevent the Court from ren-
dering justice and should not withhold
information from the Court in a matter
concerning the alleged violation of fun-
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State does not render the Court a mute
spectator.” [50].

Further, the SCI makes a consider-
able advance in reiterating the judicial
truth that “Blinding the petitioner
would substantially detract from the
integrity of the process of judicial deci-
sion-making in Article 32 proceedings,
especially where the issue is of uphold-
ing of fundamental rights” because
“both the petitioner and the State, have
to necessarily be the eyes and ears of the
Court.” Reiterated here is the basic prin-
ciple that lawyers are officers of the
Court and their duty to represent the
best interest of their clients must be
pursued within the framework of this
basic constitutional obligation.

We the People are the ultimate
clients, as it were in all constitutional
controversies. Shyam Divan, the learned
counsel for some petitioners, urged the
strategy of asking the cabinet secretary
to state on record the full facts. Other
counsel, however, sought an independ-
ent investigation or inquiry into the alle-
gations via a Special Investigation Team
headed by a retired judge or by a Judges
Committee. Almost all legal writing is
engaged with what the courts decided
rather than what counsel argued. This
serious flaw ignores what Jeremy Ben -

tham said a long time ago: the law is
made by judges and company—and by
company he meant of course the Bar!

The SCI obviously had to choose
from the rival prayers to either provide
one more opportunity for the UOI or
set up a judicial committee, thus to
avoid a collision between the two consti-
tutional superpowers. The Bar must
have more in mind the judgment recent-
ly valiantly penned by Justice Ramana
in Anuradha Bhasin.5

The Court adopted its very own
solution by ordering its own com-
mittee. It obtained the services of

recently retired, and deeply admired,
Justice Raveendran as the Chair, with
able assistance from a team of select
experts. The committee’s main task is to
make recommendations about the
“enactment or amendment to existing
law and procedures surrounding surveil-
lance and for securing improved right to
privacy”, “enhancing and improving the
cyber security of the nation and its
assets”, and to “ensure prevention of
invasion of citizens right to privacy, oth-
erwise than in accordance with law, by
State and/or non-State entities through
such spywares” [61-B].

The judicial task of setting up a com-
mittee on its own initiative is uphill, but
such committees were systematically
well-pursued in the foundational days of
social action litigation, (still conflated
with public interest litigation!) where
the Court got little assistance from the
State.6 One looks forward to a better
climate of co-operation if only because
the protection of basic rights matters to
all—the powerful and the powerless and
all the people-in-between.

—The author is an internationally-
renowned law scholar, an acclaimed

teacher and a well-known writer

1 Manohar Lal Sharma v Union of
India OI27 October, 2021, Indian
Kanoon— - gro.noonaknaidni//:ptth
/doc/39021018/2 (per Hon’ble The
Chief Justice NV Ramana and, Surya
Kant, Heema Kohli JJ). The judgment
will be cited with para no in the text;
and the Supreme Court of India be
referred to as SCI. The abbreviation
UOI stands for the Union of India.
2The SCI scrupulously cites K.S.
Puttaswamy v. Union of India, (2017)
10 SCC 1.
3(2011) 8 SCC 1.
4Quoting Ram Jethmalani at Para 75.
Further, the history and tradition of
common law “fully demonstrate” that
even in adversarial “judicial proceedings
… both parties bear the responsibility of
placing all the relevant information,
analyses, and facts before this Court as
completely as possible. In most situa-
tions, it is the State which may have
more comprehensive information that is
relevant to the matters at hand in such
proceedings...” at Para 76.
5Upendra Baxi, “J&K Internet Shut -
down: A Blow for Liberty”, India
Legal—January 25, 2020. 
6See Upendra Baxi, “Taking Suffering
Seriously: Social Action Litigation in the
Supreme Court of India”, “Third World
Legal Studies: Vol. 4, Article 6,  avail-
able at: - /ude.oplav.ralohcs//:ptth
twls/vol4/iss1/6

The Court ordered its own committee and
obtained the services of retired, and

deeply admired, Justice Raveendran as
the Chair, with able assistance from a

team of select experts. 

Senior advocate Kapil Sibal, leading the
petitioners’ side, said that inaction by the
UOI was a matter of grave concern, when

reputed international organizations
accepted that such an attack was made.

Lead/ My Space/ Pegasus Judgment/ Prof Upendra Baxi



The Aryan Khan drug case has once again raked up the bugbear of trial by
media. Did media behave responsibly enough in reporting the case? Did it

cross the lines of legal sanctity and ethical impropriety in its quest for
ratings? Where the rights of the accused trampled by media blitzkrieg?

Did media behaviour conform to the normative framework placed by
courts in various pronouncements on trial by media? The India Legal

show, telecast on APN channel and hosted by its Editor-in-Chief  Rajshri
Rai, tried to find answers to these questions. A report:

By Sanjay Raman Sinha  

Spotlight/ India Legal Show

12 November 15, 2021

THE MEDIA   

Justice MN Venkatachaliah, former chief justice of India and chief patron of
India Legal, said that the interaction between the court and media is a very delicate

relationship and media has to discharge its duty dispassionately.

lence for both support for freedom of
the press and recognition of the poten-
tial of the press to influence trials,
both positively and negatively. Jus -
tice Black of the United States judici-
ary had once remarked: “Free speech
and fair trials are two of the most cher-
ished policies of our civilization, and it
would be a trying task to choose bet -
ween them.” 

India at this point of time doesn’t
exactly face this predicament. It, how-
ever, views vigilante media as a usurper
of the rights of the accused and a force
that affects trial outcomes. Though
scepticism abounds on the question of

publicity and its impact on free and
fair trial, the unrestrained media
onslaught in celebrity cases has again
and again raised the uncomfortable but
pertinent question on media trial’s
impact on judicial trial. This is despite
the fact that not much empirical data
exists to support the proposition that
extensive pre-trial publicity does
always lead to criminal convictions.

Justice MN Venkatachaliah, former
chief justice of India and chief patron
of India Legal, said: “If legal and logi-
cal limitations are adhered to media
reporting it is not an impediment to
the judicial process. California Univer -
sity had done a study on the impact of
excessive press activity on legal pro-
ceedings. The study concluded that up
to a point, it is a judicial-friendly
process. However, beyond a certain

| INDIA LEGAL | November 15, 2021  13

HE overdrive witnessed
during the Aryan Khan
drug trial case has once
again underlined the no-
holds-barred media cover-
age of celebrity cases. As

vigilante media pushed the envelope,
trial by media started unfolding. Whe -
ther it was the interview of accused
(Prabhakar Sail) or presentation of
evidence (WhatsApp chats and video
clips) prior to its presentation in the
court, presumptions and norms of
judicial trial were thrown to the winds.
In the resultant media blitzkrieg, ma -
jor news of the day lost its fair share of
coverage. The celebrity case hogged
the headlines and prime time, at least
on television news channels.

The Mumbai drug case has once
again displayed the conflict between
the right to fair trial and media free-
dom. It has also laid bare our ambiva-

T

  ON TRIAL
THE UNENDING DILEMMA
The Aryan case has again shown the conflict
between right to fair trial and media freedom 
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point, the courts become suspicious of
media intent. Our Supreme Court has
also dealt with the issue in many of
its judgements.”

It is a fact that hours before the bail
hearing of Aryan, new WhatsApp chats
surfaced allegedly showing that he dis-
cussed a drug sharing plan with two
others. Another chat also revealed
Aryan talking about weed with actor
Ananya Panday. This has put media in
the dock.

The irresponsible way in which a
section of media has been con-
ducting itself in sub judice mat-

ters is viewed as a matter of concern.
Ruby Ahuja, a senior partner of Kar -
anjwala and Company and a member
of Shah Rukh Khan’s legal team for
Aryan, said: “It is wrong on the part of
media to release documents prior to
court hearing. Media has to under-
stand that it is dealing with the life and
liberty of someone. Media can play a
very supportive role, and in many
cases, it does play a supportive role.
But we have to understand that the
outcome of cases are based on rational
judicial decisions and if media tries to

create an expectation of particular
result, it is wrong. Society may expect a
certain outcome which may not be
forthcoming from the courts. The effort
to manipulate public opinion by media
is not a healthy practise.”

An independent and active press

can be both an ally as well as a foe for
fair trial. Media helps to ensure fair
trial by revealing law enforcement ex -
cesses and acting as a watchdog. In
many cases, important facts brought
out by media during the trial period
have turned the tide of a case. 

Alok Kumar, a senior journalist,
said: “Media is a watchdog. It is the
fourth pillar. We have to be more
responsible. Let’s not indulge in the-
atrics, we should stick to facts and
place the truth as it is. We should put
up balanced views of both sides. How -
ever, we shouldn’t forget that media
has also constantly raised questions as
to why Aryan was not getting bail.
Media also raised its voice when drugs
were seized at the Mundra port and
asked for an inquiry. It has also asked
why big drug  dealers are running scot
free and hapless drug users are put to
trial. So, in its own particular way,
media has done its job as a watchdog.”

The media claims the right to
investigate and reveal the truth under
the fundamental right of freedom of
speech and expression. So pre-trial
media coverage is its right. However,
the right to privacy is an equally

Spotlight/ India Legal Show

Ruby Ahuja, a member of Shah Rukh Khan’s legal team for Aryan, said that it is
wrong for media to release documents prior to court hearing and media has to

understand that it is dealing with the life and liberty of someone. 

Alok Kumar, a senior journalist, said that media is a watchdog and the fourth pillar and
needs to be more responsible. It should not indulge in theatrics and must stick to

facts, place the truth as it is and put up balanced views of both sides.

leads to self regulation. But when ques-
tions are raised on media then it is
time to introspect as well. If judiciary
is being impacted by media coverage
then this itself is a moot point. More -
over, media has become entertainment
driven. It seeks to present news in a
spicy manner. Entertainment has a
loyal viewership. The entertainment
channels have high TRPs. News chan-
nels seeks to encash on the entertain-
ment quotient. But, we as media are
aware of this and we are getting
matured and cautious in the process.”

Factual reporting of a crime case
and media trial are not the same.
Media trial ensues when media foists
unadduced “facts” and starts making
its own conclusions. Naturally, the
courts are averse to such parallel trials.

In Romila Thapar vs Union of
India, the court held that reporting
leaked information in on-going investi-
gations, if it prejudices the accused, is
also undesirable. Coverage of court
proceedings in an unbiased manner is
also a prime responsibility of the
media. Here also facts have to be
placed as it is.

Justice Venkatachaliah said: “The
interaction between the court and the
media is a very delicate relationship. In
some cases, courts have objected to
media coverage of court proceedings as
not being truly reflective of what hap-
pened. However, this shouldn’t mean
that media shouldn’t be allowed in
courts or that we should not know
what is happening in the courts. Media
has to discharge its duty dispassionate-
ly and in a rigorous way.”

The argument boils down to mis-
placed media vigilantism which can
generate prejudicial publicity affecting
rights of the accused, and maybe fair
trial. It’s a matter of reconciling the
conflict between the right to fair trial
and the right to freedom of speech and
expression. The moderation of freedom
of expression rights by the media can
best come by self-regulation. Courts
have provided the guidelines and
media now has to walk the talk.
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important right and it moderates other
rights as well. 

In Siddhartha Vashisht vs State
NCT of Delhi, the court made the dis-
tinction between trial by media and
informative media. The case of Sahara
vs SEBI underlines the frontier bet -
ween legitimate comment and app -
ropriation that affects the premise of
innocence. As the lines between public
and private get blurred by an unbri-
dled paparazzi and when media goes
overboard in reporting celebrity cases,
charges of character assassination are
often raised. Ruby said: “Character
assassination happens in most of the
celebrity cases. The accused celebrity
doesn’t have a proper remedy. Defa -
mation laws are weak in the country.
He can’t come in front of the media
as he is an accused. He has been told
by his lawyers to not go in front of the
media. So he faces the brunt of
media attack.”

Misinformation is also galore.
Du ring the case, social media users
be lieved that Aryan’s arrest was a
“planned attack” towards Shah Rukh
Khan because of his religion. Neeraj
Pathak, film director, who comes from

the Bollywood fraternity, shared its
concern. He said: “If Aryan was not
Shah Rukh Khan’s son would it have
mattered that much to media? The
downside of being an accused celebrity
is that media focus can not only harm
the trial but also soil the person’s
image. There was no proof that Aryan
had taken drugs, but it has been
assumed that he is a drug addict, that
he has nexus with drug mafia. Media
should be balanced in its coverage. I
think media indulges in a TRP game
when it covers a celebrity. The person
is most harmed. His character is
assassinated and it takes long time
to recover the image as public percep-
tion has been already formed by media
coverage.”

It is a tightrope walk for media
while reporting on sub judice mat-
ters. Courts, however, are clear

that prejudicial publicity is to be avoid-
ed, but no blanket ban on media cover-
age is desirable. It can have a severe
chilling effect on the freedom of press.

Alok Kumar said: “It’s good for
media to question itself, to put itself in
the dock. It is a healthy practice and

Film director Neeraj Pathak said that the downside of being an accused celebrity
is that media focus can not only harm the trial but also soil the person’s image. He

added that media should be balanced in its coverage.  



HE Economist headlined its story, The
War on Bollywood, referring to the
highly sensationalised arrest of Aryan
Khan, the son of superstar Shah Rukh
Khan. If a highly respected and cere-
bral periodical like The Economist can

find space to devote a feature on the arrest and trial
of the son of an actor, it shows that India’s inves-
tigative agencies are opening themselves to global
ridicule. The reversal of the NDPS special court
order by the Bombay High Court has upset quite a
few legal axioms. It has also signalled a roadblock
to the unbridled ways of the Narcotics Control
Bureau (NCB). The 26-odd days incarceration of
Aryan was strongly challenged by his father’s legal
team headed by veteran former Attorney General

- ed citametsys a was thgif lagel ehT .igtahoR lukuM
molition of the case put up by NCB Zonal Director
Sameer Wankhede and argued in the High Court
by the Additional Solicitor General Anil Singh.

The prosecution held that Aryan and his friend
Arbaaz Merchant were apprehended together by

High on
Headlines  

The Narcotics Control Bureau has emerged as a
headline-seeking and self-serving ogre. Its reliance on an

outdated and infamous NDPS Act is not standing up to
judicial scrutiny, making the agency and its bosses an

embarrassment to the country. An analysis of the legal
strategies as it unfolded during trial in the Bombay HC

By Sanjay Raman Sinha

T
JUSTICE RESTORED: Aryan Khan after his release from prison in Mumbai, nearly a month after his detention in the cruise ship raid case
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Legal Eye/ Aryan Khan’s Bail

tegy. He said: “In my view, it does appear
that there was a change of strategy on
behalf of the NCB to the extent that the
theory of ‘conscious possession’ was
highlighted in greater detail before the
High Court. This was also because the
lower court had attributed ‘conscious
possession’ to  Aryan in its order rejecting
bail. In my view, it would also be difficult
for the NCB to establish the drug syndi-

- stahW fo sisab eht no ylerem knil etac
App chats. Therefore, ‘conscious posses-

- ssa noitucesorp eht fo noisrev a sa ’nois
umed greater significance in the High
Court. The available material also
showed direct interaction between Aryan
and co-accused Arbaaz, therefore mak-
ing the version of ‘conscious possession’
seem plausible to the prosecution.”

What amounts to “conscious
possession” was considered in
Dharampal Singh vs State of

Punjab, where it was held that the
knowledge of possession of contraband
has to be deduced from the facts and cir-
cumstances of a case. The criteria of
“conscious possession” would be different
in case of a public transport vehicle with
several persons as opposed to a private
vehicle with a few persons known to 
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the NCB at the cruise, with Arbaaz hav-
ing 6 grams of charas concealed in his
shoes. The bail application of Aryan was
denied because of two reasons. First, the
NCB officials recorded supposedly vol-
untarily-given statements under Section
67 of the Act in which it was admitted
by Aryan and Arbaaz that they pos-
sessed the drugs for their consumption.
This led to the conclusion that Aryan
was in “conscious possession” of the sub-
stance, or was in the know about the
drug possessed by this friend. Second,
by way of WhatsApp chats it was pur-
ported that Aryan was in touch with
several foreign nationals who were part
of an international drug racket, and to
investigate the linkages and prevent the
evidence to be destroyed or suppressed,
the remand of Aryan was necessary.

On the basis of these twin argu-
ments, bail was denied to Aryan. How -
ever, as the bail application moved to
the Bombay High Court, the rules of the
legal battle were reframed. The NCB

subtly downplayed the drug syndicate
angle and upped its ante on the “con-
scious possession” charge. A slight
change of strategy was quite apparent
from the arguments put forth by the
prosecution at the High Court. 

Amit Kumar, advocate general of
Meghalaya, explained the change of stra -

A VICTORY TO SAVOUR
Bollywood star Shah Rukh Khan with his
team of lawyers after his Aryan Khan got bail
from the Bombay High Court

The incarceration of Aryan Khan was challenged in the Bombay HC by a legal team head-
ed by former Attorney General Mukul Rohatgi (left). The legal fight saw demolition of the

case put up by the NCB and argued by Additional Solicitor General Anil Singh (right).



18 November 15, 2021

one another. But as Rohatgi argued in
the High Court that people staying in
many rooms of a same hotel can’t be
linked for drug possession on the “con-
scious possession” theory.

Umakant Mishra, former assistant
director of NCB, is an experienced hand
in these matters. He said: “In the lower
court, the twin strategy was ‘conscious
possession’ and WhatsApp chats. Both
were inadequate. ‘Conscious possession’
signified a small quantity and WhatsApp
chats were dated and vague. I think indi-
rectly the strategy was to emphasise on
pending and complex investigation and
that bail would hamper it. The Court
looks at the facts prima facie without
going to the rigours of the standards of a
trial. The NCB case was weak from the
start with small quantity recovery. They
should have made the person from
whose possession drug was recovered
as A1 (accused number one ) and link
others through WhatsApp, statement,
conscious possession (I would call it con-
structive possession, kind of deemed
possession), etc as evidence.”

At the trial court, the bail applica-
tions were opposed by the NCB on the
ground of linkages with international

drug trafficking chains and that custody
of the accused was essential to prevent
influence of witnesses. WhatsApp chats
were the basic evidence which the NCB
presented in Court to buttress its claim. 

So did the dependence on Whats -
App chat prove to be a costly mis-
take? Though the NCB had also

obtained a certificate under Section 65B
of the Indian Evidence Act to authenti-
cate that electronic evidence has been
collected from the accused’s phone, the
defence had said that the WhatsApp
messages were old and also dealt with
online poker games.

Kumar contended: “Even with a 65B
certificate, to my mind, WhatsApp chats
are by themselves weak evidence and in
any event cannot be solely determinative
of culpability of the accused persons. In
the present case, as per material avail-
able in public domain, it appears that
there was no chat that disclosed any con-
spiracy to commit any of the acts alleged
on the cruise ship. There were some
chats of 2018 and some pertaining to
poker games. These chats, even if ass -
umed to be true and correct, did not
assist in proving the case of the prosecu-

tion as regards the cruise incident.
Therefore, to an extent, it can be said
that excessive reliance on these chats was
not proper.”

It is no secret that under the NDPS
Act, bail is an exception and not a rule. It
flows from the rather stern legal postu-
late that the accused is guilty till he is
proven innocent. The impunity and con-
fidence with which the “no bail” proposi-
tion was bandied by the prosecution led
by no less a person than additional solic-
itor general was not only noteworthy but
also worrisome.

Here Rohatgi and his team made a
smart move and raised the human rights’
angle. They held that custody is illegal,
and that 24-plus days of imprisonment
has no basis. Kumar concurred with the
use of the human rights’ angle. He said:
“In cases of bail, argument of personal
liberty is at forefront. Jail is seen as dep-
rivation of liberty of an individual. In the
case of a 22-23-year-old, subjecting
them to continued incarceration may
cause more harm than reform. Further,
even as per the charges levelled, the
maximum punishment was one year.
Therefore, it cannot be that the accused
person is left in jail for almost one
month even before trial commences.
These are fundamental principles of bail
jurisprudence as laid down by the
Supreme Court. Therefore, surely, these
must have weighed heavily with the
High Court in granting bail.”

Mishra said: “The takeaway from the
bail order will be that investigating
agency should be circumspect from the
beginning and interpret facts and evi-
dence correctly and proportionately to
apply them to invoke correct charging
sections.” Coming from a former NCB
officer, such words of caution should be a
wake-up call for the anti-drugs agency.
The gay abandon with which the agency
has been booking celebrities with pre-
posterous charges which ultimately are
failing to pass legal muster is a matter of
serious concern for the government as
well. At stake is the personal freedom of
individuals which is cherished and guar-
anteed by the Constitution.

“The fundamental principles of bail juris -
pru dence as laid down by the Supreme
Court must have weighed heavily with

the High Court in granting bail to Aryan.”
—Amit Kumar, advocate general

of Meghalaya 

Legal Eye/ Aryan Khan’s Bail

“The bail order teaches that the probe
agency should be circumspect from the

beginning and interpret facts and evi-
dence correctly and proportionately.”

—Umakant Mishra, former assistant
director of the NCB 



HE Supreme Court recent-
ly said that if any court
finds that an offence regis-
tered under the Scheduled
Castes and the Scheduled
Tribes (Prevention of

Atrocities Act), 1989, is primarily a pri-
vate or civil matter or has not been com-
mitted due to the caste of the victim, the
Court can use its inherent powers to
quash the hearing in that case. A bench
of Chief Justice of India NV Ramana and
Justices Surya Kant and Hima Kohli
recently passed the order while hearing a
petition in a property dispute case
involving a Scheduled Caste woman.

The case pertained to a civil dispute
over the ownership and possession rights
of a piece of land between Ramawatar
(appellant) and his neighbour Prembai
(complainant) in Madhya Pradesh.
Ramawatar and Prembai live in adjoin-
ing houses and were entangled in a
property dispute with respect to a por-
tion of land on which Prembai’s house
was built.

Ramawatar and his brother broke
down a wall to make a door that opened
into the house of Prembai. When she
resisted, a quarrel ensued between the
two and Ramawatar threw a brick at
Prembai. A complaint was thereafter
lodged at the concerned police station on
the same day and an MLC was also per-
formed. As the nature of the injury was
simple and the offence was found non-
cognisable, the police did not take any

further step. 
On the following day, when Prembai

was sitting in front of her house, Rama -
watar and his brother appeared at the
spot. They were enraged that Prembai
had lodged an FIR against them. They
started abusing her with repeated refer-
ence to her lower caste and also threat-
ened her with dire consequences.

Prembai and her husband reported
the incident to the Harijan Welfare
Police Station, and an FIR was lodged
against the accused under the
SC/ST Act. 

The case went to the trial court which
noted that Prembai belonged to the
“Prajapati” community which is a
Scheduled Caste. It was also observed
that both the parties had admitted that
there was a pending property dispute
between them. 

The Court further noted that the
prosecution witnesses had, by and large,
supported the version of Prembai and
had substantiated that Ramawatar and
his brother Kuddu used deprecatory lan-
guage against Prembai. It also found that
Ramawatar had made specific reference
to Prembai’s caste with the intent to
insult her. The actions of Ramawatar

and co-accused Kuddu were held to be
in contravention of Section 3(1)(x) of the
SC/ST Act, read with Section 34 IPC.
The Court convicted both the accused
and sentenced each of them to rigorous
imprisonment for six months.

Aggrieved by the verdict, both the
accused filed an appeal before the
Madhya Pradesh High Court’s Jabalpur
Bench. However, the co-accused Kuddu
passed away during the pendency of
proceedings. 

The primary contention of Rama -
watar before the High Court was that the
abuses, if any, were not meant to demean
Prembai as a member of the Scheduled
Caste community and the incident
occurred only because of a property dis-
pute between the parties. It was thus
submitted that the alleged incident
could not attract the provisions of the
SC/ST Act.

However, after re-appraising the evi-
dence on record, the High Court dis-
agreed with Ramawatar’s contention and

Caste and 
the Courts
In a significant verdict, the top court recently held that powers under
Article 142 of the Constitution or that of High Courts under Section
482 of the CrPC can be invoked to quash proceedings under the
Scheduled Castes and the Scheduled Tribes Act

T
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Supreme Court/ SC/ST Act

A bench of Chief Justice of India NV
Ramana and Justices Surya Kant and

Hima Kohli passed the order while hearing
a petition in a property dispute case

involving a Scheduled Caste woman.

been clarified that the jurisdiction of a
Court under Section 320 CrPC cannot be
construed as a proscription against the
invocation of inherent powers vested in
the Court under Article 142 of the
Constitution nor on the powers of the
High Courts under Section 482 CrPC.

It was further held that the touch-
stone for exercising the extraordinary
powers under Article 142 or Section 482

CrPC, would be to
do complete justice.
“Therefore, the
Court or the High
Court, as the case

may be, after having given due re gard to
the nature of the offence and the fact
that the victim/complainant has willingly
entered into a settlement/compromise,
can quash proceedings in exercise of
their respective constitutional/ inherent
powers,” the bench said.

—By Adarsh Patel and India Legal
News Service
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held that there was sufficient material to
establish that Prembai being a member
of the Scheduled Caste community was
humiliated by Ramawatar. Thus, con-
curring with the findings of the trial
court, the High Court upheld the order
of conviction and sentence passed
against Ramawatar. He then appealed in
the Supreme Court.

The counsel for Ramawatar submit-
ted in the apex court
that the parties were
residents of the same
village and the enmity
no longer existed
between them. It was submitted that the
parties wished to settle their dispute so
that they may continue to have cordial
relations. However, the counsel for
Madhya Pradesh (where the dispute
took place) vehemently opposed such
recourse. It was contended that there
was a concurrent finding of conviction,
and no substantial question of law was
involved in the appeal.

Having heard counsel for both par-
ties, the apex court observed that two
questions arose for its consideration in
the appeal. First, whether the jurisdic-
tion of the Court under Article 142 of the
Constitution can be invoked for quash-
ing of criminal proceedings arising out of
a “non-compoundable offence”. And if
yes, whether the power to quash pro-
ceedings can be extended to offences

arising out of special statutes such as the
SC/ST Act.

So far as the first question is con-
cerned, the apex court referred to its
judgment in Ramgopal & Anr vs The
State of Madhya Pradesh, wherein, a two
judge-bench consisting of Chief Justice
of India NV Ramana and Justice Surya
Kant was confronted with an identical
question. The Court held that it had

Two questions arose before the Court—whether Article 142 can be invoked for
quashing criminal proceedings arising out of a non-compoundable offence, and if yes,

whether that can be extended to offences arising out of SC/ST Act.

FIGHTING FOR JUSTICE
(Left) A protest by SC/ST women for rights
guaranteed to the community under the
Constitution; people booked unfairly under
the SC/ST Act will benefit from the
latest verdict by the Supreme Court



The Cadre of Choice
Supreme Court/ Cadre Allocation Policy

N October 22, the Sup -
reme Court set aside a
Kerala High Court order,
which had asked the cen-
tre to grant Kerala cadre
to IAS officer A Shaina -

mol who had been allotted the Hima -
chal Pradesh cadre. Shainamol is a
candidate seeking appointment to the
All India Services in pursuance of the
Civil Services Examination, 2006.
She was successful and found her
name at serial no. 20 of the candidates
selected by the Union Public Service
Commission. She belongs to the
Muslim community and the Other
Backward Class (OBC). 

She was allotted Himachal Pradesh
cadre after the centre sought the con-
sent of Himachal Pradesh government
on November 13, 2007, which was duly
received on December 17, 2007. 

Thereafter, Shainamol filed an appli-
cation under Section 19 of the Adminis -
trative Tribunals Act, 1985, before the
Ernakulam Bench of the Central Admi -
nistrative Tribunal. The Tribunal direct-
ed the centre to allot and accommodate
her against the outsider OBC vacancy in
the Maharashtra cadre by virtue of her
merit over the candidate already identi-
fied and allotted the same cadre. Agg -
rieved against the order, the centre and
Shainamol filed petitions before the
Kerala High Court.

The petition of the centre challeng-
ing the direction of the Tribunal to acc -
o mmodate Shainamol in the Maharash -
tra cadre was allowed. Shainamol,
though an OBC candidate, was selected
on general merit and she did not seek
the relaxed standards for candidates

belonging to the OBC. She was one of
the candidates belonging to Kerala and
the four other general category candi-
dates were higher in merit than her.
However, Shainamol argued that she
was higher in merit as an OBC candi-
date and therefore, she should have
been allocated the Maharashtra cadre. 

The Kerala High Court inter alia
held that the Kerala government had
submitted a requisition for a minimum
of seven candidates. Even as per the
centre, the cadre was of 124 direct

recruits and available officers were 119,
therefore, there was a cadre deficiency
of five officers. The five deficit vacancies
were required to be filled up by follow-
ing the outsider-insider ratio in the
given cycle of 30-point roster, which
would leave an insider vacancy, to be
given either to the Scheduled Castes
(SC) or Scheduled Tribes (ST) or an
OBC. Since there was no SC/ST candi-
date, it had to be filled up by an insider
OBC, i.e. Shainamol.

The High Court also found that Rule

Successful IAS aspirants have no right to be allocated a cadre of their choice, the top court ruled.  The
verdict dealt with the question whether consultation in allocation of cadre is required to be done with the
state from which the candidate belongs or with the state to which the candidate is being allocated

O
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The SC bench of Justices Hemant Gupta (left) and V Ramasubramanian set aside a
Kerala HC order which asked the centre to grant Kerala cadre to IAS officer A Shainamol.

It said that the HC had misread the statutory rules and the policy of cadre allocation.

allocation circular which was in force at
the time of cadre allocation for 2007.

The centre argued that in terms of
Rule 7(3) of the Recruitment Rules,
candidates belonging to SC/ST or OBC
shall be appointed against unreserved

- ppa rof yfilauq yeht esac ni seicnacav
ointment to the service based on their
merit and without recourse to the bene-
fit of reservation. However, Rule 7(4)

- eb setadidnac eht taht setalpmetnoc
- ppa eb yam CBO ro TS/CS ot gnignol

ointed to the vacancies reserved for the
candidates of the SC/ST or OBC, as the
case may be, under sub-rule (3) with
due regard to the maintenance of effi-
ciency of administration.

It was thus contended that in terms
of Rule 7(3), if a SC/ST or OBC candi-
date is appointed without recourse to
the benefit of relaxed standard, he/she
shall be appointed against unreserved
vacancies. However, Rule 7(4) is an
enabling provision, as an exception
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5(1) of the Indian Administrative Ser -
vice (Cadre) Rules, 1954, contemplates
consultation with the state government
in respect of matters of allocation of
cadre. Since there was no consultation
with the government of Kerala, the
centre was in breach of the mandate of
Rule 5(1).

In the apex court, a bench of Jus -
tices Hemant Gupta and V Rama -
subra ma nian observed that the

Kerala High Court had completely mis-
read the statutory rules and the policy
of allocation of cadre. The centre had
prescribed a procedure to be followed
in the allotment of cadre to the officers
of All India Services on July 30, 1984.
All the cadres/joint cadres were divided
into four groups and the 24 states were
arranged in an alphabetical order.
Later, another procedure was circulat-
ed on May 30-31, 1985. It is the said

NO CADRE PREFERENCE
President Ram Nath Kovind addressing IAS
officers at a training programme. IAS
aspirants opt for serving anywhere in India
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to Rule 7(3), that a SC/ST or OBC
candidate may be appointed to the
vacancies reserved for SC/ST or OBC
candidates with due regard to mainte-
nance of efficiency of administration.
Therefore, in terms of the Recruitment
Rules, the applicant was assigned

lareneg a sa erdac hsed arP lahcamiH
category candidate and in terms of sub-
clause (v) and (vi) of Clause 4 of the
allocation circular.

The question to be examined was
whether consultation in respect of allo-
cation of cadre was required to be done
with the state from which the candidate
belongs or with the state to which the
candidate is being allocated. The entire
basis of claim of Shainamol was that
there was no consultation with Kerala. 

The top court observed that in terms
- tiurceR eht fo )3(7 eluR ot osivorp fo

ment Rules and the proviso to clause
16(1) in the notification inviting appli-
cations for Civil Services Examination
2006, the candidates, including Shaina -
mol, were put to notice, that SC/ST or
OBC candidates will be treated as gen-
eral category candidates who have not
availed any concession or relaxation.
Shainamol was thus rightly treated as a
general category candidate. In terms of

- axE secivreS liviC eht fo )2(61 esualC
mination 2006 notification, the candi-

dates belonging to the SC/ST or OBC
recommended against unreserved
vacancies may be adjusted against res -
erved vacancies by the government, if
by this process they get a service of
higher choice in the order of their pref-
erence. Shainamol was already allocat-
ed IAS and there was no question of
change of service. 

“Therefore, as a general category
candidate, there was no occasion for
consultation with the State of Kerala as
the applicant was not even eligible to be
considered for allocation to the said
State in terms of the allocation order.
The reasoning given by the High Court
that there was cadre deficiency, there-
fore, the applicant was entitled to be
allocated is strange and bereft of any
merit,” the top court observed. 

The Supreme Court also pointed
out that in Union of India and
Ors vs Rajiv Yadav, IAS and Ors,

a three-judge bench had said that allot-
ment of cadre of choice or home state
was not a matter of right. Alloca tion of
cadre was an incidence of service.

To conclude, the top court noted
that the centre had not raised any
objection about the entertainment of an
original application filed by Shainamol
before the Ernakulam Bench of the

Central Administrative Tribunal. Her
application listed the reason that she
was a permanent resident of Kerala. At
this stage, Shainamol was considered
non-suitable on the ground that the
Ernakulam bench of the Tribunal had
no jurisdiction, the Court said. 

In Subhash Chander Marwaha, the
top court held that the existence of
vacancies did not give any legal right to
a candidate to be selected for appoint-
ment. The apex court in Oil and
Natural Gas Commission vs Utpal
Kumar Basu & Ors examined filing of a
writ petition before the Calcutta High
Court for the reason that the writ peti-
tioner would suffer loss at its registered
office which is situated within the juris-
diction of the Calcutta High Court. It
may be stated that broadly the language
of Article 226 and Rule 6 of the Central
Administrative Tribunal (Procedure)
Rules, 1987 is similar.

The top court in Alchemist Ltd vs
State Bank of Sikkim, while reviewing
the entire case law to determine as to
when the cause of action wholly or in
part arose, held that even if a small
fraction of the cause of action arises
within the jurisdiction of the court, the
court would have territorial jurisdiction
to entertain the suit/petition. 

In Nakul Deo Singh vs Deputy
Commandant, filed before the Kerala
High Court by a head constable work-
ing in the Central Industrial Security
Force Unit at Bokaro Steel Plant, the
disciplinary authority and the appellate
authority were situated outside the
territorial jurisdiction of the High
Court. The applicant claimed that since
the order of appellate authority was
received within the jurisdiction of
the Kerala High Court, it will have
the jurisdiction to entertain the
original petition. 

Quite a legal merry-go-round which
has now been added to by the Shaina -
mol petition and its fallout.

—By Shivam Sharma, advocate,
Lucknow bench of the Allahabad High

Court and India Legal News Service

The Kerala HC
allowed the plea

of IAS officer
Shainamol

seeking the
declaration that
she was eligible

to be allotted the
Kerala cadre.
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embrace the change at a faster pac e

 In the US, case disposal rates have remained relatively high, according to 
our special report, and offers a model for Indian courts

“The migrants will return”: Jyotika Kalra, 
Member, National Human Rights Commission
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Soli Jehangir Sorabjee, the eminent jurist, who rose to become India’s 
highest law officer, is also well-known for championing human rights. In a n 

exclusive interview to India Legal, he talks about the migrants’ plight, 
judicial activism and the Supreme Cour t

“THE STATE 
IS MORALLY 
BOUND TO  
UPHOLD THE 
FUNDAMENTAL 
RIGHTS OF  
THE PEOPLE”

Covid-19 Vaccine:  
Hunt for the silver bullet 

Prof Upendra Baxi: A progressive 
court during coronavirus
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Forty five years ago this week, Mrs Gandhi imposed a draconian Emergen cy. 
MG Devasahayam, an IAS officer, recalls how he breached civil service rule s 

and twice saved the life of Mrs Gandhi’s biggest political threat, 
Jayaprakash Narayan

Migrant Labour:  
The new threat

Covid-19:  
Protocols and dharma

“I BREACHED THE 
BARRIERS OF CIVIL 
SERVICE AND SAVED 

JP’S LIFE TWICE”
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The apex court has so far heard more than 7,000 cases during the three-mont h 
lockdown—far more than other top courts in the world—official figures show. 
The e-courts experiment seems to be on track but it is still a work in progress

HEARING UNIMPAIRED
SUPREME COURT

Justice (retd) Kamaljit 
Singh Garewal: Rebuild 
the steel frame

Professor Upendra Baxi: Divided 
opinion on Muslim women 
maintenance plea



EFENDING the validity of
the traceability clause em -
bodied under Rule 4(2) of
the Information Technology
(Intermediary Guidelines
and Digital Media Ethics

Code) Rules, 2021, the centre recently
informed the Delhi High Court that the
social media giant WhatsApp and its
parent company Facebook could not
challenge the constitutionality of any
Indian law since they were foreign com-
mercial entities.

The division bench led by Chief
Justice DN Patel and Justice Jyoti Singh
had sought response from the Ministry of
Electronics and Information Technology
(MeitY) upon a plea filed by WhatsApp
LLC and Facebook Inc. challenging the

“traceability” clause contained under
Rule 4(2) of the IT Rules, insofar as it
requires social media intermediaries to
enable identification of the first origina-
tor of the information, on the ground
that it breaches the privacy of its users. 

In February this year, the centre had
notified the IT rules which seeks to regu-
late all digital and intermediary plat-
forms from publishing unlawful content.
Rule 4(2) of the IT rules require social

media intermediaries having more than
50 lakh registered users to “enable the
identification of the first originator of the
information on its computer resource”
upon a court order, only on the limited
ground that the content relates to com-
mission of offences that attacks the sover-
eignty and integrity of India, or disturbs
public order or friendly relations with
foreign countries.

WhatsApp had contended that being
a platform dedicated to creating a private
and secure space where users could freely
communicate through an end-to-end
encrypted messaging and calling service,
the new law mandating that it must assist
in tracing the first originator of the infor-
mation would cause the platform to
break end-to-end encryption and privacy
principles, thereby infringing upon the
fundamental rights to privacy and free-
dom of speech of its users. 

Relying on the decision of the apex
court in KS Puttaswamy vs Union of
India, (2017) 10 SCC 1, the plea claimed
that the said rule violated the right to pri-
vacy of its users inasmuch as it eliminat-
ed the rights of hundreds of millions of
Indians using WhatsApp to maintain the
privacy of their messages, which is anti-

The WhatsApp
Imbroglio
The centre in its response to a WhatsApp petition against the IT rules
claimed in the Delhi High Court that the social media platform must
create a proper mechanism to enable the traceability of online
messages. It also shot down the privacy and freedom of speech
issues raised by the social media giant  

D
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Opposing the allegation that the said
rule violated the right to privacy of citi-
zens, the centre submitted that monitor-
ing the content was completely outside
the scope of the rule. “The rule does not
touch upon the content of any user or
even that of the first originator,” its affi-
davit claimed.

Raising concern over irresponsible
content being circulated over social
media, the apex court in a case initiated
by itself on its own motion (also known
as Prajwala case) had directed the centre
to frame necessary guidelines or Stan -
dard Operating Procedure (SOP) to curb
online sexual abuse.

Keeping in view the directions given
by the apex court, the 2021 rules were
created to combat the menace of misin-
formation and illegal content being circu-
lated over the internet. The rules are
merely a manifestation of settled global
jurisprudence developing around the
responsibility of intermediaries in the
changing dynamics of human interac-
tions that have been enabled by these
platforms. The rules cast a corresponding
responsibility on the intermediaries in
the nature of due diligence and coopera-
tion by directing the social media inter-
mediaries to abide by certain stipulations
and levying a penalty for failure to com-
ply with the requirements.

—By Banshika Garg and India Legal
News Service
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thetical to end-to-end encryption and
the core privacy principles underlying it.

The plea further alleged that the said
rule imposes an unreasonable restriction
on the right to freedom of speech and
expression since the individuals will not
feel safe to speak freely for fear that their
lawful private communication will be
used against them.

In addition, the plea contended that
the said rule was violative of the parent
act—Information Technology Act,
2000—as it compels social media inter-
mediaries to fundamentally alter their
platforms and is also “manifestly arbi-
trary” in violation of Article 14 to the
extent that the legislature never intended
to give authority to make such rules.

The plea read: “There is no law
enacted by Parliament that expressly
requires an intermediary to enable the
identification of the first originator of
information in India on its end-to-end
encrypted plat form or otherwise
authorises the imposition of such a
requirement through rule-making. While
Im pugned Rule 4(2) seeks to impose
such a re quire  ment, the Impugned Rule
is not a valid law as it is subordinate
legislation, passed by a Ministry and
not Parliament.” 

The centre, in its affidavit, vehement-
ly challenged the maintainability of the
instant petition on the ground that the
social media platforms, which are out
and out foreign commercial entities with
no place of business in India, could not
challenge the constitutionality of any
Indian law. It also asserted that Whats -
App, which collects users’ personal infor-
mation and shares it with Facebook and
third party entities for commercial pur-
poses, was not legally entitled to claim
that it protects privacy.

The centre stated that the rule was
absolutely in conformity with the parent
legislation—Information Technology Act,
2000—and it had the legislative compe-
tence to make the instant rule by virtue
of Section 87 of the Act. It further sub-
mitted that the rule was intended to curb
the menace of fake news and offences
committed against the State, or against

women and children. The centre also
claimed that the rules had been imple-
mented for the purposes of “prevention,
detection, investigation, prosecution or
punishment of an offence related to the
sovereignty and integrity of India, the
security of the State, friendly relations
with foreign States, or public order, or
of incitement to an offence relating to
the above or in relation with rape, sexual-
ly explicit material or child sexual
abuse material.”

It further stated that social media
intermediaries were expected to
assist in preventing criminal activi-

ties happening on its platform, and in
case of failure to do so, the platforms
must rectify their architecture rather
than expecting the change in legislation.
“Mere discomfort/reluctance to comply
with the requirement of modulating the
technology for the purpose of enabling
the statutory/legal requirement cannot be
a basis for declaring a validly enacted leg-
islation as ultra vires,” the affidavit read.

The affidavit further read: “The
government is not seeking the platforms
to break the encryption, but enable
identify the first originator of the infor-
mation by existing means or mechanisms
or evolve a mechanism by which it can
be identified…. The government expects
the platforms to use a mechanism that
guards the encryption and protects 
user’s privacy.” 

A division bench of the Delhi HC, comprising Chief Justice DN Patel (left) and Justice
Jyoti Singh, had sought response from the Ministry of Electronics and Information

Technology on a plea from WhatsApp and Facebook against Rule 4(2) of the IT rules.



John Eastman (left), a lawyer working with former President Donald Trump had pro-
posed that Vice-President Mike Pence refuse to accept the electors from certain states

so that Trump would have winning totals. Pence was reluctant and did not do this.

Global Affairs/ US/ Capitol Riot Probe

 HE most compelling polit-
ical thriller in the United
States is not on television
or a streaming video serv-
ice. It stars a lawyer, actu-
ally a bunch of lawyers,

and a former president who is not a
happy man. Eyes are on the investiga-
tion into the mystery of “who planned”
the ransacking of the nation’s Capitol
Building on January 6 by a huge mob,
many dressed for military confronta-
tion. That morning they had listened to
Trump’s angry stolen election rhetoric
at a rally outside the White House.

Their 2.5-kilometre march to Capi -
tol Hill at the time seemed unplanned
—more like improv political theatre
than a coup against the United States.
But a different picture has evolved from
information gathered from among the
700-plus who invaded and were arrest-
ed. Republicans insist this was a spon-
taneous “tourist”affirmation of Presi -
dent Donald Trump. However, the
House of Representatives’ Select Com -
mi ttee gathering evidence is connecting
a large number of electronic dots—
phones, messages, emails with surveil-
lance and social videos, which like fin-

gerprints and DNA link acts to people.
A Washington Post investigation

found that law enforcement officials
failed to heed mounting red flags that
there would be violence when Congress
formalised the electoral college vote.

A Washington Post investigation has found that law enforcement
officials failed to heed mounting red flags that there would be
violence when Congress formalised the electoral college vote. This
is based on interviews with 230 people and thousands of pages of
court documents and internal law enforcement reports, along with
hundreds of videos, photographs and audio recordings
By Kenneth Tiven in Washington

T
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America’s
Moment of Truth

reluctant and did not do this. We now
know that Eastman and Trump were
both in the Oval Office cheering on the
demonstrators. From this command
post, East man sent Pence an email
chastising him for not doing the presi-
dent’s bidding.

Document quotes have leaked that
could have come only from Republican
House Speaker Kevin McCarty’s exple-
tive filled argument with Trump over
what was happening. Trump ignored
him. A day after the events, McCarthy
was suddenly all for Trump realising
perhaps that under oath his opposition
to Trump’s demand would be revealed
and kill his career. Eastman now denies
that the memo was a coup plan. He says
he only suggested that if no candidate
had the necessary votes, then the House
on the basis of one vote per state would
have the votes to keep Trump in office
for four more years; a distinction with-
out a difference. Eastman’s by now
notorious memo, and the Oval Office
meetings would be a Hollywood or
Bollywood blockbuster, but this is real
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This was based on interviews with 230
people and thousands of pages of court
documents and internal law enforce-
ment reports, along with hundreds of
videos, photographs and audio record-
ings. Donell Harvin, head of intelli-
gence at Homeland Security’s DC
office, was increasingly frantic as law
enforcement basically ignored him and
other intelligence sources. Other find-
ing include:

Pentagon leaders had acute fears
about widespread violence, and some
feared Trump could misuse the Nation -
al Guard to remain in power.

The Capitol Police was disorganised
and unprepared.

Trump’s election lies radicalised his
supporters in real time.

Trump telegraphed the plan for dis-
rupting the electoral count in advance
framing former Vice-President Mike
Pence as either a would-be hero or vil-

lain. “I hope Mike Pence comes through
for us,” he told a rally in Georgia two
days before the joint session, adding: “If
he doesn’t come through, I won’t like
him as much.” The House committee
will be able to synchronise White House
events with real time events elsewhere
from subpoened National Archives
records of what was happening at the
White House. Trump opposes this in
court based on his claim to have execu-
tive privilege after leaving office.

Trump has always been able to
find lawyers who see things his
way and in this January 6 case it

was John East man, a supposed consti-
tutional expert with deep respect
among conservative lawyers and jurists.
Eastman’s legal memorandum proposed
that Pence refuse to accept the electors
from certain states so that Trump
would have winning totals. Pence was

BLOCKING INVESTIGATION
Donald Trump has sued to prevent the
National Archives from transmitting docu-
ments related to January 6 Capitol riot (left)
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life. Trump wanted to hang on to the
perks and protections offered by the
job, and Plan B was a coup if necessary.
Presidential behaviour was a minor
consideration, if at all.

The Washington Post has emails—
presumably emerging out of the com-
mittee investigation—of what happened
during the insurrection. As the MAGA
warriors were storming the Capitol,
Pence was staying in a secure location.
Eastman emailed Pence and his top
aide saying that the insurrection was
Pence’s fault for not going through with
the coup plot. As the President’s sup-
porters ransacked the Capitol, shouting:
“hang Pence,” Eastman demanded
Pence shift course and do Trump’s
thing. This helps explain why Pence
avoided going to the White House later
that day.

Trump quite obviously does not
want January 6 investigators accessing
daily presidential diaries, drafts of
election-related speeches, logs of his
phone calls, handwritten notes and
files of top aides. According to the
National Ar chives, the former US
president has sought to block about
750 pages out of nearly 1,600 identified
by officials as relevant. Trump’s lawsuit
is the best indication yet of what he
is trying to withhold from congressional

investigators.
The National Archives indicated

that many files were drawn from the
systems of key Trump aides, including
former Chief of Staff Mark Meadows,
adviser Stephen Miller and deputy
counsel Patrick Philbin. Other docu-
ments include associated e-mails from
the Office of the Executive Clerk, which
relate to the Select Committee’s interest
in the White House’s response to the
Capitol attack.

The Justice Department, represent-
ing the Archive, responded to Trump’s
lawsuit this way: “These records all
relate to the events on or about January
6, and may assist the Select
Committee’s investigation into that day,
including what was occurring at the
White House immediately before, dur-
ing and after the January 6 attack.” The
Biden administration’s position is sim-
ple—Trump has no executive privilege
after leaving office.

The other thriller is like an old
cowboy movie, watching Presi -
dent Biden attempt to corral two

difficult conservative Democratic Se -
nators to vote for his now scaled back
social plans spending $175 trillion dol-
lars focused on the 80% of Americans
who do not have a net worth of $500

thousand dollars. It is
hardly small but not near-
ly what Biden wanted, yet
is dwarfed by military
spending. 

The obstinate ones are
Senator Joseph Manchin
of West Virginia. That he
is in the pocket of energy
interests is not a surprise
because his state used be a
giant coal producer. The
other oppositional senator
is Kyrsten Sinema of
Arizona appears to have a
warm and prosperous
relationship with the
pharmaceutical industry,
which means the govern-
ment’s health plan called

Medicare still cannot negotiate drug
prices the way Walmart can. Her
desire for the limelight and her ego
are immense.

If political emails seeking money are
an indicator of anxiety, it is at a high
level in the Trump campaign which
hints he will run 2024. This journalist
gets at least four a day, all asking for
large donations while suggesting Am -
erica is going to be the next Communist
country if Biden isn’t opposed and then
defeated in 2024. Right-wing media,
such as Fox News is trying to help. It
did a “trend “story citing $7 a gallon for
gas in one Virginia station as the wave
that will sweep America. More “pre-
tend” than reality since the average
price is less than half of that. On anoth-
er occasion, the right-wing TV featured
old and out-of-context images of empty
store shelves—from places like Japan,
Nebraska, Australia and Berlin—mis-
represented as current shelves depleted
by widespread supply chain failures.

As with the emails, the constant
repetition helps to misshape the nation-
al political debate. 

—The writer has worked in senior
positions at The Washington Post, NBC,

ABC and CNN and also consults for
several Indian channels 
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The National Archives indicated that many files were drawn from the systems of key Trump aides,
including (from left) former Chief of Staff Mark Meadows, adviser Stephen Miller and deputy

counsel Patrick Philbin. Other documents include e-mails from Executive Clerk’s office.



Sweet Little Lies…
Column/ Advertorial Scam                           Shaan Katari Libby

N “advertorial” is a
blended word—a port-
manteau—made by com-
bining “advertisement”
and “editorial”. Adver -
torials are advertise-

ments that look similar to regular edito-
rial articles published in newspapers,
magazines, and so on, but created by
companies/organisations to market their
products or services. Usually, a brand
pays the publisher for such an article.
Advertorials appear in the media, be it
magazines, newspapers or websites and
are paid content.

An advertorial is more detailed than
a regular advertisement and thus helps
consumers understand more about the
product. Advertorials are usually written
by an ad agency or the client itself. They
then purchase the ad space on the web-
site or in a newspaper or a magazine.
When an advertorial is printed, it is
important that the word “advertise-
ment” is printed in small letters at the
top or bottom of an advertorial. Some
newspapers or magazines choose to put
these advertorials in special sections.

How does one distinguish an adver-
torial from a regular article? As adverto-
rials are meant to be advertisements,
there is bound to be blatantly one-sided
“reporting” singing the praises of the
subject concerned. Secondly, the word-
ing “Sponsored” or “Advertisement” (or

something similar) will appear some-
where on the page. This is where it all
breaks down…of late you would be for-
given for thinking that certain states in
our country are not lawless and eco-
nomically depressed at all…but in fact
progressive and prosperous! …shining
examples to us all!

So, who is responsible for their func-
tioning? The primary body responsible
for issuing advertising regulations and

enforcing rules on advertising is the
Advertisement Standards council of
India (ASCI). In addition, the Press
Council of India has Norms of Journa -
listic Conduct (2010). A non-statutory
tribunal is set up and it judges adver-
tisements based upon the ASCI Code,
which is applicable to advertisements
read, heard, or viewed in India even if
they originate or are published abroad
so long as they are directed to con-

A
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How does one distinguish an advertorial from a regular article? As advertorials are meant to be
advertisements, they tend to be full of praise for the subject, with the wording “advertisement”in
small print somewhere on the page. Are regulators overseeing advertorials?

Advertorials (right) are advertisements
that look similar to regular editorial articles

published in newspapers, magazines, and
so on, but created by companies/organisa-
tions to market their products or services.

lack readily visible markers, leading
the reader to believe they are news
reports by journalists. You would have
to be a very discerning reader to realise
the slight change in font size or style
of writing. 

India Today uses words such as
“Focus” in a corner of the page, and The
Indian Express does not seem to use

any words to dis-
tinguish. These are
clearly not in keep-
ing with the Press
Council of India’s
norms for journal-

istic conduct, “that advertisements must
be clearly distinguishable from news
content carried in a newspaper”. 

Outlook reported recently that the
Editors Guild of India is deeply shocked
and seriously concerned at the increas-
ing number of reports detailing the per-
nicious practice of publishing “paid
news” by some newspapers and televi-
sion channels, especially during recent
elections. The Guild, at its Annual
General Meeting held on December 22,
2009, has strongly condemned this
practice which whittles the foundations
of Indian journalism and calls upon all
editors in the country to desist from
publishing any form of advertisement
which masquerade as news.

The Guild has stated that media
houses “...must squarely address the
charge that some media organisations
seem inclined to sell editorial content
for revenue.” The media being under
attack, journalists needed to be “extraor-
dinarily vigilant and conscious” and
adhere to the “highest standards of free
and fair journalism”.

In the United Kingdom, general
advertising, sales promotions and direct
marketing across all media, is regulated
by the Advertising Standards Authority
(ASA), an independent regulator.
Electoral law doesn’t require claims in
political campaigns to be truthful or fac-
tually accurate, but it is a crime to make
or publish a false statement of fact ab -
out the personal character or conduct of
a candidate.
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sumers in India.
Once considered more akin to a reg-

ulator that recommended alterations or
the removal of adverts, the recent judg-
ment of the Delhi High Court in Metro
Tyres Ltd vs the Advertising Standards
Council of India and MRF 2017 (70)
PTC 394 (Del) has had the effect of
enhancing its powers. It has been given
the power to adjudicate
upon matters concern-
ing infringement and
passing-off in an adver-
tisement. The case
involved the plaintiff
complaining that it had been wrongly
accused of plagiarism/infringement by
MRF (defendant 2) who had com-
plained that the plaintiff ’s advertise-
ment blatantly copied MRF’s advertise-
ment for its product REVZ Radial
Tyres. The Court held that the suit of

the plaintiff was premature and it could
not seek to scuttle MRF’s proceedings
before ASCI in this manner. 

The ASCI Code contains basic guide-
lines for all advertisements to ensure
amongst other things: truthfulness and
honesty of representations and claims
made by advertisements to safeguard
against misleading advertisements. As

per the Norms of Journalistic Conduct
(Press Council of India) Section 36 on
commercial advertisements defines
them as information—just as much as
social, economic or political informa-
tion. They are thought to “shape attitude
and ways of life at least as much, as
other kinds of information and com-
ment”. The norms go on to specify that
“Journalistic propriety demands that
advertisements must be clearly distin-
guishable from news content carried in
the newspaper.”

This is reiterated in 36 (vi) almost
verbatim, while also stipulating that
“advertisements should be charged at
rates usually chargeable by a newspaper
since payment of more than the normal
rates would amount to a subsidy to the
paper”. Whether or not this is being
adhered to is unclear.

The Representation of the People
(Amendment) Act, 1996, pro-
hibits any and all advertisements

at the cost of the public exchequer
regarding achievements of the political
party/ruling government. The statute
provides for a penalty of imprisonment
and/or fine for anyone, including adver-
tisers, who contravenes these provisions.
One wonders if said chief ministers are
incurring the considerable expense on
their own…

In an article in Newslaundry by
Tanishka Sodhi, she rightly points out
that the problem with some advertorials
is that they are disguised as reports and

A story in Newslaundry has pointed out that the problem with some advertorials is
that they are disguised as reports and lack readily visible markers, leading the

reader to believe they are news reports by journalists. Only a very discerning reader
will realise the slight change in font size or style of writing.
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Following the 1997 general election,
the Committee of Advertising Practice
decided to exclude political advertising
from the ASA’s remit. There were con-
cerns that the impartiality of the ASA
could be damaged by rulings for or
against political parties.

A1998 report, “Neill Committee
on Standards in Public Life”,
considered political advertising

as part of a wider investigation into
party funding and recommended that
political parties seek to adopt a new
code of practice. The Elec toral
Commission, an independent body
which regulates party and election fund-
ing, consulted on the issue in 2003. In
its 2004 report, political advertising—
report and recommendations, the
Commi ssion prioritised the need to pro-
mote and protect the interests of the
electorate, but argued that any regula-
tion of political advertising should be
voluntary—it should remain outside the

remit of the ASA. 
All in all, the key components of an

ad are as follow:
1. Advertisement features should be
designed and presented in a way that
makes them stand out from the sur-
rounding content, so that it’s easy for
consumers to recognise what is and isn’t
advertising.
2. Advertisement features are usually
designed to resemble the editorial style
of the “publication” in which they app -
ear. However, they still need to be obvi-
ously recognisable as marketing com-
munications to comply with rules. The
responsibility for compliance with this
rule lies with both the “marketer” and
the “publisher”.
3. Where the overall presentation
doesn’t make sufficiently clear that it’s
an advertisement, as opposed to regular
editorial content, a label is a straightfor-
ward way of indicating this to consu -
mers. The CAP Code specifically refers
to “Advertisement Feature” as an appro-

priate label for “advertorial” content.
The labels “Ad”, “Advert”, “Advertising”,
“Advertisement”, “Ad Feature” and simi-
lar are all very likely to be considered
acceptable labels, as long as they are dis-
played in a noticeable place. Because the
term “sponsored” is open to varied inter-
pretation, UK entities are generally
advised against using this label to refer
to advertising content.

The ASA’s research on labelling influ-
encer marketing found that people
struggle to identify when social media
posts are ads—but the more noticeable
the label, and the more its meaning is
understood to refer to advertising, the
more consumers are able to tell when an
ad is an ad. As a result, at minimum, the
ASA expects all advertisement features
to include a prominent label upfront
that makes it clear that the content is
advertising.

As has been made abundantly clear
throughout the course of this article,
unlike ads where there is mere exagger-
ation or puffery which is obvious and
over the top and can be easily seen
through, the deceptive nature of “adver-
torials” make them a strange and unusu-
al beast. At present, the onus is on the
consumers/readers to be alert, cautious
and discerning—lest they consume these
advertorials and think them to be true.

There is little doubt that the status
quo is unsatisfactory, unethical, mis-
leading and flouts all the regulations
and norms. To put it bluntly, it is lying
in plain sight of the world and with
impunity. When such advertorials make
their way into publications in India or
elsewhere, they need to be clearly
labelled for what they are…and the font
needs to be a different colour altogether
to make it very obvious that this is paid
news—concocted to put across a piece of
fiction or vision for the future. The lax
situation surrounding advertorials needs
to change—fast.

—The writer is a barrister-at-law,
Honourable Society of Lincoln’s Inn,

UK, and a leading advocate in Chennai.
With inputs from Surendar B
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N Dhanteras day, the price
of petrol in Noida was
over Rs 111 but it was way
higher in other parts of
India with Madhya Pra -
desh touching Rs 120 per

litre. All over the country, wealth is going
one way, and that is away from the wal-
lets of the middle class. How ever, many
diyas and LED serial lights still decorate
the condominiums these people inhabit.
Savings spiral downwards and credit
card dues ascend, while the inelastic

nature of fuel keeps consumers fuming
in silence before a quick-to-take-offence
establishment.

One aspect of this increase in fuel pri -
ces near-daily has been that people are
going easy on the pedal and discovering
surprising mileage-stretching possibili-
ties. The campaign to reduce pollution in
Delhi by turning engines off at traffic
lights has also gained ardent followers.
Meme-makers pour out their frustration
by morphing shampoo sachets into
petrol pouches, and others have images

of men in Covid-warrior overalls using
droppers to relay petrol in drops into
their motorcycle fuel tanks. Just because
boond boond mein vishwas.

With reports rah-rahing government
data pointing to increasing indices of
industrial growth, some in percentage
points otherwise negligible in real terms,
the muddle class take their revenge on
social media and then delete it double-
quick after realising that big brother
has eyes and also Pegasus, the Israeli
spyware.

Despite the industrial indices’ snail-
like pace, much tom-tommed in the
media, the central excise chunk from
every litre of petrol, diesel, CNG and
LPG has not stopped growing. The last
hike in commercial LPG has cylinders

Plain Sight
Despite the industrial indices’ snail-like pace, much tom-tommed in
the media, the central excise chunk from every litre of petrol, diesel,
CNG and LPG has not stopped growing, Happy Diwali, but watch the
fuel gauge and go easy on the pedal!

O
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Column/ Wallet Blues Vikram Kilpady

TOUGH TIMES
(Below, L-R) Fuel prices have been steadily
increasing in India for several weeks; the
world-humbling Team India was hounded on
social media for its recent defeats in the UAE

their descent into winter, the previous
government’s MGNREGA made it to the
front pages. Some reports noted lack of
government funds for such projects,
which have been finessed by the NDA
into expert outreaches into the rural hin -
terland. Some reports noted that com -
plaints were coming in of favouri tism,
claiming that only Scheduled Castes/
Scheduled Tribes workers in MGNREGA
projects were getting their stipend much
ahead of others.

So with Diwali here, the best option,
suggests social media, to double your
money and mine would seem to be to
invest in a good tanker that can hold lots
of petrol and sell it some 15 days later. If
one has sources close to the government,
even better, as you can get to sell it
before election talk brings fuel prices
down. Be warned, cutting fuel prices is a
salve that has worked before to soothe
people’s loss of faith and confidence in
governments at the last mo ment, as have
surgical strikes or rank communal polar-
isation.

All in all, Happy Diwali 2021, greet-
ings and prayers to Goddess Lakshmi,
for only her benevolence can help pull us
through the rest of the year.
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costing upwards of Rs 2,000 in Delhi. It
is but basic economic sense that when
prices of fuel rise, especially for com-
mercial eateries, then everyone has to
foot the extra hike. The man who sells
pakoras, to recall a famous quote, would
now need to spend more for the LPG
cylinder; it was another matter that both
the atta and the cooking oil prices were
already on the escalator. With vegetables
also joining the queue, pakoras are a
fancy not many would choose to spend
on when the staples themselves are
showing ambition.

This is not to say things are looking
bad for everyone. A luxury German
au tomobile brand proudly announced
its West Delhi showroom on the week-
end. SMS-es beseech you to add a Mer -
cedes (not the brand mentioned above)
to your single-car fleet for just some
Rs 60k on EMI. Yeah, right!

In the midst of all this negativity
come the shocking losses in cricket. The
world-humbling team is being hounded

on social media. Two losses, one to the
arch rival, the other to some republic of
sheep, perennial tournament brides-
maids, have given bedsores and ulcers
to every cricket follower, which is basi-
cally everyone.

The metta is lost in the Meta conver-
sations as people get utterly crass and
personal, imagining bribes, matches
thrown and sly deals, and call for the
team’s head. Some execrable soul has
already achieved notice with his assault
threats against the infant child of Virat
Kohli, who said what had to be said
in defence of a Muslim teammate,
deep fried on social media for an unfor-
tunate over.

If this level of crassness is not en -
ough, linguistic differences popped
up again over the selection of India’s

Oscar entry. Why Koozhangal, a Tamil
film, should go when the slickly made
Sardar Udham didn’t? Some so cial
media professors took it upon them-
selves to explain to the lot that Sardar
Udham would send a wrong message
when India is seeking to attract the
British to invest. Meanwhile, the UK’s
prime minister Boris Johnson has an
even tougher job to get Indian business-
es to invest in a post-Brexit goulash that
has left his country mired in self-doubt
and below-par growth.

As temperatures dip in the north in

PAROCHIAL MINDSET
Linguistic differences popped up over the
selection of Koozhangal (left), a Tamil film,
versus Sardar Udham to India’s Oscar entry



There were many talking points at
the COP26 gathering of world
leaders in Glasgow, among them

being Prime Minister Modi’s dramatic
five-point agenda towards zero emissions
by 2070 and the glaring absence of the
leaders of China and Russia. Yet, regard-
less of the importance of the prime minis-
ters and presidents and the pledges they
made, everyone inside the summit were

seen discussing the speech made by con-
servationist and television presenter
David Attenborough (above), 95, during
the opening ceremony of the world lead-
ers’ summit. 

“Is this how our story is due to end—a
tale of the smartest species doomed by
that all too human characteristic of failing
to see the bigger picture in pursuit of
short-term goals?” said the stalwart of the
BBC - ob nettA sA .tinU yrotsiH larutaN s’
rough spoke, footage of climate-based dis-
asters filmed around the world played on

the screens behind him, painting a
picture for the world leaders in atten-
dance of the apocalyptic chaos the Earth
is already enduring. 

A report earlier from the UN’s Inter -
governmental Panel on Climate Change,
or IPCC, this year described the climate
situation as a “code red for humanity”.
Wildfires, hurricanes and other forces of
nature have ravaged countries around the
world, a consequence of warming temper-
atures. Political showboating and logisti-
cal difficulties have stolen much of the
limelight at the summit so far. But failing
to look beyond these narratives obscures
the moments of hope and humanity
at COP26. 

There are plenty of them to be found,
if you peek past the chaos. “We are the
greatest problem-solvers to have ever
existed on Earth,” said Attenborough. “If
working apart we are a force powerful
enough to destabilise our planet, surely
working together we are powerful enough
to save it,” he added. Powerful words for
powerful people but will it have a lasting
effect is the big question.

International Briefs
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David to Goliaths

The global death toll for the coronavirus
that causes Covid-19 has surpassed five

million, according to data shared by Johns
Hopkins University. In the US alone, over
7,45,000 people have died during the
pandemic. 

This sombre milestone comes as many
countries continue to fight against the high-
ly infectious delta variant. The Covid-19
vaccines are highly effective in preventing
hospitalisation and death, but just 3.6% of
people living in low-income countries have
received at least one vaccine dose. 

This official global tally only accounts
for confirmed cases around the world, said
Amber D’Souza, professor of epidemiology
at the University’s Bloomberg School of
Public Health while speaking to National
Geographic. Prior to Johns Hopkins releas-
ing the latest global data, D’Souza told the
outlet: “It’s quite possible that the number
of deaths is double of what we see. But five

million is such a staggering number on its
own. No country has been able to escape it.”

But in other parts of the world, health
officials are seeing worrying signs of a coro-
navirus surge. As of October 26, the Euro -
pean region experienced an 18% surge in
new Covid-19 cases. Southeast Asia, a
region experiencing a similar rise in new
cases, also reported a 13% increase in new

Covid-19 deaths. 
Globally, as of October 26, the World

Health Organization reported more than
2.9 million cases and more than 49,000
new deaths, a 4% and 5% increase, respec-
tively. Last month, Russian officials regis-
tered the highest death toll in Europe—
more than 2,35,000 deaths since the start
of the pandemic. Reuters has reported that
Poland’s total number of Covid-19 cases
since the start of the pandemic passed three
million. Daily cases are quickly gaining pace
as the country is in the middle of the fourth
wave of the virus. In Singapore, where offi-
cials have decided to coexist with the coron-
avirus and cease lockdown measures, a
jump in cases has been reported there as
well. More than 80% of Singapore’s popula-
tion has been immunised against Covid-19.
Yet, as of October 30, cases jumped to well
over 3,000 cases a day in about two
months. This comes at a time when many
countries are relaxing measures to interna-
tional travellers

The Toll Tells the Story

Auto industry analysts are calling
it a “perfect storm” of Covid-19

and geopolitical uncertainties. It all
started back in 2019 when tensions
between China and the US prompt-
ed companies to stockpile chips.
That was when auto suppliers can-
celled orders over concerns about
weak demand in the early months of
the pandemic when most people
worked from home and very few
ventured out. Consumer electronics

like smartphones and computers
soaked up most of the chip produc-
tion capacity. And when car sales
started picking up this past summer,
automakers found themselves at the
back of a long queue. 

Due to the high demand and
profitability in smartphone and PC
chips, with both segments booming
during the pandemic and prolonged
lockdowns, chip manufacturers did
not see the auto industry as a priori-
ty. Then came the spike in Delta-
variant cases in Southeast Asia
where most of the factories that test

and package semiconductors are
located.     

Automakers say their biggest
bottleneck isn’t design, but manufac-
turing and the brain drain in engi-
neering graduates from hardware to
software. The crisis has been a wake-
up call for automakers who tended
to wait till the last minute to buy
parts to keep costs down, and that
included silicon chips which now
run most systems in modern cars.
Right now, the chip shortage has
stalled production and there seems
no end in sight for the crisis. 
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Former FIFA officials Sepp Blatter
(right) and Michel Platini (far

right), two of the most powerful names
in international football, have been
charged with fraud and other offences in
Switzerland. Swiss prosecutors said that
Blatter unlawfully arranged a transfer of
two million Swiss francs ($2.19m;
£1.6m) to Platini in 2011. Prosecutors
claimed the payment “damaged FIFA’s
assets and unlawfully enriched Platini”.

Blatter and Platini now face trial. If
found guilty, the pair could receive
prison sentences of several years. The
case was opened in September 2015
after FIFA, football’s world governing
body, was dogged by accusations of
widespread corruption. FIFA’s ethics
committee launched an investigation
which saw both men banned from the
game and forced to leave their positions.

The scandal ended Blatter’s 17-year
spell in charge of FIFA and also Platini’s
campaign to succeed his former mentor.
A year later, Platini, a soccer superstar
during his playing days, was forced to
resign as president of UEFA, Europe’s
football governing body, after losing an
appeal against his ban.

The Swiss case centres on a request
for payment for advisory work Platini
did for the then-FIFA president Blatter

between 1998 and 2002. Prosecutors
said Platini demanded the payment
“over eight years after the termination of
his advisory activity”. With Blatter’s
involvement, FIFA made a payment to
Platini in said amount at the beginning
of 2011, the prosecutors said. 

They added that Blatter and Platini
have both been accused of fraud, misap-
propriation, criminal mismanagement
and forgery of a document. In a state-
ment Blatter said that he looked for-
ward to the trial and hoped “this story
will come to an end”. He said the pay-
ment to Platini was based on a verbal

- eb deyaled neeb dah dna tnemeerga
cause FIFA was not able to pay the
entire amount at the time. Blatter said
the payment had been approved by “all

responsible FIFA bodies” and that
Platini had paid tax on the amount “at
his Swiss place of residence”. Their roles
at the top of the sport’s governing bodies
gave them enormous influence in
the game. 

A successful football player for club
and country, Platini was widely tipped
to succeed Blatter following his resigna-
tion in 2015, after US prosecutors
charged several top FIFA executives

- ni rojam a gniwollof noitpurroc htiw
quiry by the FBI. The charges came
after a dramatic raid on a luxury hotel in
Zurich and the arrest of seven FIFA
executives. When Platini himself
became embroiled in the investigation,
he withdrew his candidacy for the
FIFA presidency.

Soccer’s Shame

Stalled Cars



Weaponization of    
Opinion/ China’s Crackdown                           Col R Hariharan 

N the biggest clean up since the
Covid-19 was brought under con-
trol, China has recently launched a
multi-pronged regulatory crack-
down on a broad range of indus-
tries, thus raising a lot of uncer-

tainties. This can be interpreted as
China’s Communist Party (CCP) under
President Xi Jinping’s way of reminding
tech giants and other big businesses
who are calling the shots. 

According to China watcher and
author Deter Tiff Roberts: “Beijing is

intent on strengthening control over
private companies and foreign invest-
ment,” reserving shares in essential sec-
tors like semi-conductors for domestic
use and boosting the role of state-own -
ed firms. More importantly, the regula-
tors also appear to be concerned about
younger population straying from
“patriotic path” under the influence of
online media controlled by foreigners.

President Xi Jinping laid down the
rules of conduct for the use of cyber-
space for informatization process as

early as February 2014, in his address
to the Central Cyber Security and
Informatization Group (CCSIG). He
said: “The Internet is not a place out-
side the law. Using the Internet to pro-
mote the overthrow of state power,
instigate religious extremism, promote
national separatism, instigate violent
terrorist activities, etc., such behaviour
must be resolutely stopped and cracked,
and must not be allowed to prevail.” 

He added that using the Internet to
conduct fraudulent activities, spread

I
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JUSTIFYING
CRACKDOWN

Chinese
President
Xi Jinping

(above) said he
was concerned

how information
on the internet
could be used

by the country’s
youth (right)
to promote

anti-national
behaviour

We can expect to see China’s media strategy in full play in both
domestic and international media, making it difficult to
separate actual news from fake as it has weaponised the
media. Regulators also appear to be concerned about the
younger population straying from “patriotic path” under the
influence of online media controlled by foreigners

  Information in China
ers under the age of 18 can spend on
online games on weekends and holidays
to curb game addiction.

China has already started tightening
the rules for big tech IT companies.
Last year, it halted at the last moment
the planned IPO of Ant Group, a giant
internet finance company in New York.
Now, it is framing rules to ban internet
companies, whose data poses potential
risks from listing outside the country.

Cloud computing is also facing
uncertainties as China is building its
own State-backed cloud system that is
likely to challenge tech giants like
Alibaba, Huawei and Tencent Holdings.
The State is also seeking to tighten the
oversight of algorithms tech companies,
including e-commerce companies and
social media platforms, use to target
users. The Cyberspace Administration
of China has said that companies must
abide by business ethics and principles
of fairness and should set up algorithm
models that do not entice users to
spend large amounts.

The Chinese government has also
introduced regulations to bar private
tutoring companies from raising capital
overseas. The rules say tutoring centres
must register as not-for-profit compa-
nies. Now they will not offer subjects
taught in public schools; holding classes
on weekends and holidays is banned.
China has a highly competitive educa-
tion system like India; this has made
tutoring services popular with parents.

The banking sector has issued regu-
lations to tighten control of online loans
by finance companies. The Cyberspace
Administration of China has asked Didi
Chuxing, the top ride hailing company,
to stop accepting new users after it
went public on the New York Stock
Exchange last June. Already financial
regulators have slapped curbs on cryp-
tocurrency sector, barring banks and
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pornographic materials, conduct per-
sonal attacks, peddle illegal items, etc
must be “resolutely controlled” and
must not be allowed to prevail. This
would indicate that weaponization of
information was always part of the
CCP agenda.

In the same meeting, Jinping called
the core technology of the Internet as
“our biggest hidden danger as the core
technology is restricted by others.” He
compared any Internet company heavi-
ly relying on foreign countries to core
components relying heavily on foreign
countries where the lifeline of the sup-
ply chain is in the hands of others. He
said it was like building a house on
someone else’s wall, no matter how big
and beautiful it was. It may not be able
to withstand wind and rain, and may
even be vulnerable. He said that “if we
want to grasp the initiative in our
country’s Internet development and
ensure Internet security and national
security, we must break through the
core technology problem and strive to
achieve ‘curve overtaking’ in certain
areas and aspects.”

A few days back, Yahoo Inc. pulled
out of China, citing an increasingly

challenging operating environment. In
a statement, the internet service pro -
vider said: “In recognition of the in crea -
singly challenging business and legal
environment in China, Yahoo’s suite of
services will no longer be accessible
from mainland China as of November
1.” Yahoo’s withdrawal is largely symbol-
ic as China’s digital censorship has
already blocked many of its services.

The entertainment industry in
China has been asked to shun
artists with “incorrect political

positions”, strictly enforce pay caps for
actors and cultivate a “patriotic atmos-
phere” for the industry. It is part of the
State’s efforts to crush celebrity fan cul-
ture. Already, sale of fan merchandise
has been banned. 

Gaming companies have also faced
the wrath of regulators who slapped
restrictions on the amount of time play-

Yahoo Inc. pulled out of China recently
citing an increasingly challenging operat-

ing environment. The withdrawal is largely
symbolic as China’s digital censorship has

already blocked many of its services.
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online payment firms from using
cryptocurrency. Provincial governments
have also barred use of cryptocurrency.
The government is also sorting out the
issue of property management sector to
improve order. Efforts to curb rampant
borrowing in real estate sector is in
place; caps have been imposed on bor-
rowing of developers and property
loans by banks.

In this turbulent environment, we
can expect China to tighten control
of media, both at home and abroad.

Last March, a report of the Foreign
Correspondents’ Club of China (FCCC)
said that China used coronavirus pre-
vention measures, intimidation and visa
curbs to limit foreign reporting in
2020, ushering in a “rapid decline in
media freedom”. The FCCC annual
report said in the 150 responses it
received for a third year in a row that
no journalist said the working condi-
tions had improved. The report said:
“All arms of State power, including sur-
veillance systems introduced to curb
coronavirus, were used to harass and
intimidate journalists, their Chinese
colleagues and those whom the foreign
press sought to interview.

BBC’s Beijing correspondent John
Sudworth has reported that in addition
to the heavy restrictions it places on

foreign journalists trying to report the
truth about its far western regions of
Xinjiang, China used the new tactic
labelling independent coverage as “fake
news”. He had reported their own expe-
rience of intimidation by unidentified
persons while travelling along Xin -
jiang’s desert highways. They forced
them to leave one city by chasing them
out of restaurants and shops, ordering
the owners not to serve them. Their
report on thousands of Uyghurs and
other minorities being forced to pick
cotton based on China’s own policy doc-
uments, were dubbed as “fake news” by
China’s Communist Party-run media.

On the other hand, the results of a
global survey carried out by the Inter -
national Federation of Journalists (IFJ)
of its affiliated unions showed China
had used the Covid-19 pandemic to
boost its image in global media cover-
age. More than half the countries sur-
veyed in 2020 said that the coverage of
China in their national media was more
positive since the start of the pandemic.
The Chinese were probably taking a
more interventionist approach on local
media coverage of China.

The report also said that more than
80% of the countries were concerned
about disinformation in their national
media, though only a third of them said
China was responsible for it. 

The report said when the pandemic
started spreading, China activated the
existing media infrastructure it had
placed globally to seek positive narra-
tives about China in national media and
used novel tactics, such as disinforma-
tion. This is not surprising, as for the
last two decades, China has been
reshaping the global environment to
expand the reach of its own share of
state-run news outlets in tandem with
its growing global reach.

According to IFJ, China appeared to
have increased its own domestic and
international news offering tailored for
each country in non-English speaking
languages. This is significant as inter-
national media was struggling to sur-
vive due to the adverse fall out of
Covid-19 pandemic on economy.

We can expect China’s media strate-
gy in full play in both domestic and
international media, making it difficult
to separate actual news from the fake
one as it has weaponised the media.
The latest example is the report in
Financial Times that China had tested
a nuclear-capable hypersonic missile,
last August. It said the weapon “circled
the globe before speeding towards its
target”. However, China denied the
report and said it was an experimental
spacecraft and not a weapon.

The Financial Times report quoted
“five people familiar with the test” to
say that the rocket carrying the hyper-
sonic glide-vehicle flying on a low space
orbit missed the target by “about two
dozen miles.” The report said the test
showed China had made “astounding
progress” and wondered why the US
often underestimated China’s military
modernisation. Whether China has
actually carried out the hypersonic mis-
sile test or not, the report has aggravat-
ed global paranoia about China’s capa-
bilities because hypersonic missile can
penetrate the missile shield.  

—The writer is a military
intelligence specialist on South Asia

associated with the Chennai Centre for
China Studies

Gaming companies
have faced the

wrath of regulators
in China. There are
restrictions on the

amount of time
players under 18

years can spend on
online games.
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