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India Legal reviews and  
reproduces key judgments that have 
upheld the majesty and primacy of 
the Constitution CJI NV Ramana





HE theme of this issue’s special cover
story could not be more apt. As we
celebrate Constitution Day, what bet-
ter way to do so than to look back at
the performance and achievements of

the premier institution designed and created
by the Founding Fathers to uphold the majesty,
legitimacy and supremacy of the Rule of Law—
the Supreme Court.  

The Court is both a creation as well as an
enforcer of the invalu-
able document that
gave it birth—the
Constitution. There is
no gainsaying that
over the years, the
judiciary has weath-
ered both criticism as well as controversy. The
Supreme Court has often borne the brunt of
these onslaughts. But as we analyse its func-

tioning and decisions over the past year, we are
constrained to arrive at no other conclusion
that, so far, the leading guardian of the Court—
Chief Justice Nuthalapati Venkata Ramana—
has carved out an enviable jurisprudential
niche for himself in that institution’s hall of
fame in an astonishingly brief period of time.

Without fail, he has headed or inspired
benches of his Court not only to speak out but
to firmly uphold the concepts and precepts of

constitutional morali-
ty which undergird
the liberties, free-
doms and the right to
a peaceful life devoid
of state tyranny.

What we express
in this lead editorial is not hagiography but a
fact-based examination of the record.  To reit-
erate a cliché, the proof of the pudding is in the
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As we celebrate Constitution Day, what better way
to do so than to look back at the performance of the
premier institution created by the Founding Fathers

to uphold the Rule of Law—the Supreme Court.  

HAIL TO THE CHIEF
Inderjit Badhwar
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GUIDING THE NATION
(From facing page) The original copies of the
Constitution on display at the Parliament Museum;
Jawaharlal Nehru signing the Constitution of India

eating. And there is little doubt that under CJI
Ramana’s stewardship, the nation has tasted a
rich fare of the judicial protection of funda-
mental rights and an adumbration of progres-
sive concepts which are spelled out in rich
detail and analysis in the stories that follow in
this issue. 

Shortly before Justice Ramana took oath as
48th chief justice of India on April 24, 2021, I
wrote in this magazine that it was only appro-
priate and necessary to observe his record not
only as a jurist but also the prominent aspects
of his personality.

Two years ago, I had the honour of interact-
ing with him personally at a well-attended
legal conclave of prominent judges and emi-
nent members of the legal profession dis-
cussing the Insolvency and Bankruptcy Code,
(IBC) a major reform measure. 

At a professional level, his reasoning, ana-
lytical abilities, depth of knowledge and pres-
entation skills in handling a highly specialised
and complex subject were unbeatable. At a per-
sonal level, I found him ruminative, soft-spo-
ken, courtly and conscientious, but, most of all,
infectiously humble. 

He has chaired several committees related
to the IBC law, a commendable initiative that
has helped India leapfrog ahead in the list of
countries known for the ease of doing business. 

In addition to his unique expertise on spe-
cific subjects, Justice Ramana, during his long
tenure as a judge of the Supreme Court, has
been party to numerous judgments. Notable
judgments include: Central Public Information
Officer vs Subhash Chandra Agarwal (2019),
dealing with the Right to Information Act,
2005; Foundations for Media Professionals vs
Union Territory of Jammu and Kashmir
(2020) and Lata Wadhwa’s case which held
that compensation for housewives must
depend on the work being performed by them,
therefore granting dignity to women who
are homemakers. 

The judgments in Roger Mathew and Jindal
Stainless Steel have paved the way for flexibility
of appointments to tribunals and the autonomy
and freedom of state governments to design
their own fiscal legislation, respectively.

Before he became chief justice, India
Legal in a special story described
Justice Ramana  as a “kind, considerate

and soft-spoken judge, who is eager to do
justice and give counsel appearing before him
a patient hearing with an open mind. His
vast experience of being a judge for some 20
years, eight of which have been acquired in
the apex court, will come to his aid in a
remarkable way".

We also pointed out that his understanding
of the higher judiciary as the chief justice of
the Delhi High Court and acting chief justice
of the Andhra Pradesh High Court would give
him great perspective while carrying out his
duties as the fountainhead and paterfamilias of
the Judiciary. His tenure as a government
counsel for various departments and as an
additional advocate general had given him a
deep understanding of the functioning of gov-
ernment departments, bringing to fore his
expertise in civil, criminal, constitutional,
labour, service and election matters.

His humble beginnings, we noted, “have
given him an insight into the suffering of the
common man, which has also made him a
champion of civil liberties from the very begin-
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As we analyse the
functioning and deci-
sions of the Supreme
Court over the past
year, we are con-
strained to arrive at
no other conclusion
that, so far, the lead-
ing guardian of the
Court—Chief Justice
Nuthalapati Venkata
Ramana—has carved
out an enviable
jurisprudential niche
for himself in
Supreme Court’s hall
of fame in an
astonishingly brief
period of time.



ning of his college days and later as a journalist.
He has great empathy for those requiring protec-
tion of human rights. His tenure, no doubt, will
be marked by compassion, expertise and wis-
dom”.

Wishing him a happy journey ahead, we also
cautioned that as the head of one of the three
pillars of the State, it becomes the responsibility
of the CJI to ensure that reformation and trans-
formation continue faster than ever. The dispos-
al rate of cases across the country must move
ahead at least twice the speed with which mat-
ters get filed. The functioning of all the tiers of
the courts and the tribunals are matters of great
concern and requires the attention of the CJI.

Shortly after he took his chair, we were
delighted to see that the chief justice had hit the
ground running. And in an editorial headlined
“Ramana Shows The Way, Again” we resound-
ingly endorsed his call for the paramount need
for free legal aid to
the needy. 

This was highly rele-
vant to the observation
that the threat to human
rights is highest in police
stations. Over the years,
India Legal has reported
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Right from helping to
restore the state road bus
service in a Telangana vil-

lage upon the request of a
eighth standard student, to
switching to his mother tongue
Telugu to pave the way for peace
between a couple locked in a
20-year-old case, Chief Justice
of India (CJI) NV Ramana is
always willing to walk the extra
mile to help the needy and those
seeking justice.

CJI Ramana personally res -
ponded to a letter sent by a fifth
standard boy and a girl encour-
aging them to become nation
builders. There are many such
incidents where he stepped
down from his high pedestal to
serve humanity. While hearing a
case on air pollution in the
Delhi-NCR region region, he
declared that he was not a
sophisticated speaker and learnt
English in Class 8 only. 

We have rarely seen chief jus-
tices speaking the common
man’s language like this CJI.
This could be because he hails
from a humble background. He
reached the upper echelons of
power by his sheer dint and
determination. Born to a family of
farmers in Ponnavaram village in
Andhra Pradesh’s Krishna dis-
trict, Justice Ramana was a
student leader, a journalist and
a lawyer before his stint as
a judge.

As a student leader, Justice
Ramana fought for civil liberties
during the Emergency and also
lost an academic year. Recoun -
ting his experiences, the CJI said
that in 1975, his father asked him
to move away from their home
and stay with his maternal aunt
as the government was planning
to impose an Emergency. He
only had Rs 10 with him then. 

Before he enrolled as an
advocate in 1983, Justice
Ramana dabbled as a journalist.
He worked with Eenadu newspa-
per from 1979 to 1980 and
reported on political and legal
matters for it.

While speaking at the valedic-
tory ceremony of Pan India Legal
Awareness & Outreach Cam -
paign recently, CJI Ramana
emphasised that people who
suffer do not need well-dressed
lawyers or buildings, they just
need the eradication of their
pain. He further said that legal
aid practitioners who are trained
in handling the cases of the mar-
ginalised communities can make
great changes. 

The CJI also believed that the
decisions of courts have a huge
impact on people and therefore,
judgments must be written in
simple language, and it is neces-
sary for constitutional courts to
function with the utmost inde-
pendence. He said that the stark
divide between the haves and
have-nots is still a reality and no
matter how many cherished dec-
larations the courts arrive at, in
the face of poverty, inequity and
deprivations, it will all seem
pointless. He stressed that
despite being a part of a welfare
state, benefits are not trickling
down to the intended beneficiar-
ies at the desired levels and that
people's aspirations about lead-
ing a dignified life are often met
with challenges, one of them, pri-
marily, being poverty.  

Our legal team salutes this
man for his views and his avid
understanding of human
life. For us, he is the
man with the
Midas Touch.

Some rare glimpses

Without fail, CJI
Ramana has headed
or inspired benches of
his Court not only to
speak out but to firm-
ly uphold the con-
cepts and precepts
of constitutional
morality which
undergird the liber-
ties, freedoms and
the right to a
peaceful life. 

stories, penned editorials and run columns
asserting the validity of this statement. It can-
not be stated often enough. It will never cease
to be a cliché or a horror to which any free-
dom-worshipping human being, anywhere in
the world, should become inured.

Chief Justice Ramana reiterated this con-
cern at a function organised by the pres-
tigious National Legal Services

Authority (NALSA). It was a blunt, no-holds-
barred statement from the highest legal
authority sworn to uphold, enforce and inter-
pret the nation’s most sacrosanct secular docu-
ment gifted to us by our founding fathers. 

He declared that the issues of human rights
and dignity enunciated in the Constitution are
“sacrosanct”. The threat to human rights and
bodily integrity “are the highest in police sta-
tions,” he said. “Custodial torture and other
police atrocities are problems that still prevail
in our society. In spite of constitutional decla-
rations and guarantees, the lack of effective
legal representation at the police stations is a
huge detriment to arrested or detained per-
sons.” His remarks need to be quoted fully:

“The decisions taken in these early hours
will later determine the ability of the accused
to defend himself. Going by the recent reports
even the privileged are not spared third-degree
treatment,” he said. “To keep police excesses in
check, dissemination of information about the
constitutional right to legal aid and availability
of free legal aid services is necessary. The
installation of display boards and outdoor
hoardings in every police station/prison is a
step in this direction,” he said. He urged
NALSA to carry out nationwide sensitisation of
police officers.

Free legal aid to the needy has its roots in
the freedom movement. “Those days, the legal
luminaries rendered pro bono services to free-
dom fighters, who were targeted by the colo-
nial rulers. This spirit of service found reflec-
tion in the Constitution, with those very same
legal luminaries serving as members of the
Constituent Assembly.”

“If India wants to remain a society governed
by the rule of law it is imperative for us to
bridge the gap of accessibility to justice bet -
ween the highly privileged and the most vul-
nerable. For all times to come, we must re -
member that the realities of socio-economic

diversity which prevail in our nation, cannot
ever be a reason for denial of rights,” CJI
Ramana intoned. “If as an institution, the
judiciary wants to garner the faith of the citi-
zens, we have to make everyone feel assured
that we exist for them. For the longest time,
the vulnerable population has lived outside the
system of justice.”

Pointing out that “prevailing obstacles like
lengthy, painstaking and expensive formal jus-
tice processes add to the woes of realising the
goals of Access to Justice,” CJI Ramana said:
“As an institution, the toughest challenge
before us is to break these barriers first.”

In these words, Chief Justice Ramana had
combined his concerns for court reforms, civil
rights and the fundamental concept of equal
access to justice. His and the Court’s decisions
right until last week have covered a wide
gamut of social and economic issues that
should be the concern of all Indians in search
of a just and more humane world. They range
from LGBT and women’s rights to the environ-
ment and freedom of the press. 

India Legal covers the higher judiciary, with
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The Supreme Court is both a creation as well as an enforcer of the invaluable
document that gave it birth—the Constitution. There is no gainsaying that
over the years, the judiciary has weathered both criticism as well as contro-
versy. The Supreme Court has often borne the brunt of these onslaughts.



special emphasis on the apex court on a day-to-
day basis in its magazine and on its widely-read
website (www.indialegallive.com). This entire
issue, celebrating Constitution Day, is devoted to
the subjects covered under Chief Justice
Ramana’s stewardship of the Supreme Court.
Summarised below are some of the path-break-
ing judgments that reinforce and strengthen the
Constitution and move the nation in the direc-
tion of more progressive thought:

CJI Ramana and his collegium colleagues
pushed recommendations for the appointment
of 12 persons to five High Courts. This stand
came at a time when High Courts need judges
on a priority basis. The collegium has apposite-
ly sent a strong message to the government
that it is constitutionally bound to implement
its decisions. 

Constitutionalism and judicial duties were
articulated accurately in the Supreme Court
judgment penned by
Justice NV Ramana
over internet shut-
down in J&K. It is
hoped that the judicial
voice is heard by all
organs of the State
and representatives of the people.

In a significant verdict, a bench held that
powers under Article 142 of the Constitution or
that of High Courts under Section 482 of the
CrPC can be invoked to quash proceedings
under the Scheduled Castes and the Scheduled
Tribes Act.

In a laudable move, a bench headed by CJI
NV Ramana announced the FASTER system
whereby prisoners granted bail will no longer
have to wait for a physical copy of the order to
reach jails for their release.

In a momentous move, the collegium recom-
mended the elevation of senior advocate
Saurabh Kirpal as a judge of the Delhi High
Court. If approved by the Union government,
Kirpal may become the country’s first openly
gay judge in a constitutional court.

Generally, when it comes to matters of
national security, the courts have been wary of
taking a stand. Not so under the tenure of
Chief Justice Ramana who lost no time in tak-
ing up the case involving the Israel-origin
Pegasus spyware which was given to the Indian
government and allegedly used to spy on jour-
nalists and others. It was another example of

the “Ramana Effect.”
The call for Indianising the legal system

should be taken seriously. This can be done by
simplifying the language of law and judgments,
which are often long, prosaic and difficult to
understand. 

Aggrieved over the close links between the
political class and the police, Chief Justice
Ramana hit out at officers who wanted to be in
the good books of the ruling party and misused
the rule of law.

In a welcome move, the chief justice said that
the issue of women’s representation in the judi-
ciary must be highlighted and debated. It
deserves serious attention by all stakeholders of
the legal profession.

Giving valuable advice to the legal profes-
sion, CJI Ramana said that its primary aim
should be to serve justice in its truest sense.
Pro bono programmes can be the way forward

and would act as a
development tool for
young lawyers.

The CJI’s tenure
has seen many
firsts—appointments
to courts, more

women judges and elevation of lawyers.
His boldness in promoting the rule of law
should also be seen in expediting adjudication
of cases.

As the Patron-in chief of the National Legal
Services Authority, Chief Justice Ramana has
ensured that Pan India Legal Awareness and
Outreach Campaign reaches more than 100
crore citizens of India.

A Supreme Court bench headed by Chief
Justice Ramana took a bold stand for freedom
of information by directing Tripura not to take
any coercive steps against two advocates and
one journalist who had been booked by the
state police under UAPA.

As pollution threatens to throttle NCR, a
three-judge bench of the apex court headed by
CJI Ramana reprimanded and nudged govern-
ments to work together to control this menace.

As we said before, Happy Journey along a
tough road!

The decisions taken by CJI Ramana and the SC until
last week have covered a wide gamut of social and
economic issues that should be the concern of all

Indians in search of a just and more humane world. 
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Court Reforms/ Column/ CJI/ Lokendra Malik

HE elevation of Justice
NV Ramana as chief jus-
tice of India (CJI) saw a
welcome change in the
judiciary and should lead
to a decrease in pendency

and more sensitiveness in appoint-
ments. He started his work with com-
mitment to the Constitution and has
been successful in completing some dif-
ficult tasks.

Foremost among them is the recom-
mendation of the collegium led by him
on the appointment of nine judges to
the Supreme Court. His predecessor CJI
SA Bobde had failed to break the dead-
lock in the collegium and retired with-
out making a single appointment of a
judge to the apex court. 

As per reports, Justice RF Nariman
had insisted on the elevation of some
senior High Court chief justices to the
apex court, but CJI Bobde had a differ-
ent view about this. But Justice Nari -
man is be lieved to have stuck to his guns
and did not allow the collegium to
bypass senior High Court judges and
chief justices. This led to a serious
impasse in the collegium.

But a few days after Justice Nari -
man’s retirement, the collegium recom-
mended the appointment of nine judges
to the centre in a single meeting. And
surprisingly, the centre notified the
appointments quickly. This was the first

time that nine judges were appointed to
the Supreme Court in one go. 

And most importantly, three women
judges were among those appointed for
the first time. One of them is likely to
become the CJI if the seniority order
remains undisturbed till 2027. With
this, the Court has got four women
judges. Needless to say, women need
more representation in the higher judi-
ciary. A senior advocate was also
appointed as a judge and is likely to lead
the top court after a few years. 

This is a good trend, and more
law yers should be elevated directly
to the Court in future as well. Now
the Sup reme Court has 33
judges out of its total sanc-
tioned strength of 34.  

The collegium also recom-
mended the names of several
persons for judgeship of High
Courts, which are facing an
acute crisis of vacancies. As
of now, more than
460 vacancies of
judges are lying

vacant in 25 High Courts. The collegium
has recommended dozens of persons for
five High Courts; their cases were put
on hold by the centre for a long time
without giving any reasons. Despite the
timeline fixed by the Supreme Court in
April this year, the government did not
clear their names. To expedite these
appointments, the collegium asked the

Gutsy Initiatives
Justice NV Ramana’s tenure as the CJI has seen many firsts—appointments to courts,
more women judges and elevation of lawyers. His boldness in promoting the rule of law

as per the Constitution should also be seen in expediting adjudication of cases
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Justice Ramana’s elevation as the CJI has
seen a welcome change in the judiciary.

He started his work with a commitment to
the Constitution and has been successful

in completing some difficult tasks.  

government to clear the names of
judges soon. They took this stand to
protect the collective dignity, integrity
and independence of the judiciary. It
will strengthen the faith of the legal
community in the collegium system.
The government should cooperate with
the judiciary. 

Another sensitive issue has been the
filling up of vacancies of presiding offi-
cers and members in tribunals. The CJI
has been very active here and a few
days back, while hearing a PIL, he came
down heavily on the Union government.
He expressed displeasure about the
enactment of the Tribunal Reforms Act
which reduces the tenure of tribunal
members and presiding officers. “It is
clear that you do not respect the judg-
ments of this court. Now we have the
option to stay the Tribunal Reforms Act

or close down tribunals or we ourselves
appoint the people, or the next option is
initiate contempt of courts act,” a bench
headed by CJI Ramana said.

He also said that the judiciary did
not want confrontation with the govern-
ment, but the Court was deeply con-
cerned about the level of vacancies in
tribunals. This was a justified stand to
save the independence of the judiciary
in these trying times. 

Recently, when the centre cut
short the tenure of acting chair-
person of the National Company

Law Appellate Tri bu nal Justice AIS
Cheema by ten days, a bench headed by
CJI Ramana directed the government to
allow Justice Cheema to complete his
tenure. This decision protects the inde-
pendence and credibility of tribunals,

which are essential
institutions in the jus-
tice delivery system.
The government can-
not be allowed to dom-
inate tribunals and the
Supreme Court is the
guardian of these insti-
tutions that impart jus-
tice to the people in
various areas where
expertise is required. 

Unfortunately, the
last three CJIs —Dipak
Misra, Ranjan Gogoi
and SA Bobde—have
been disappointing in
this regard. They failed
to protect the inde-
pendence of the judici-
ary from executive
assaults and pressures
and could not meet the
expectations of the

legal community. One former CJI did
not even hesitate to accept a nomination
to the Rajya Sabha just after a few
months of his retirement. His nomina-
tion set a bad precedent. 

- aR IJC ,noissucsid evoba eht neviG
ma na has continued in his mission to
promote constitutionalism, rule of law
and good governance in the judicial sys-
tem. But more efforts are required to
protect the collective interests of the
judiciary and he is on the job. Happily,
he has made the collegium functional
and en hanced the strength and stature
of the Supreme Court by taking bold
decisions on its administrative side. 

As the head of the judiciary, he is
also encouraging his colleagues to expe-

ot truoC eht ni sesac fo noitaciduj da etid
ensure quick justice. Several important
cases like electoral bonds, Article 370,

- irabaS ,esac CRN-AAC ,sesac ’sremraf
mala case, etc., are pending before the
Court and need early resolution. The
Court is the last hope of the common
people when other branches of the state
do not listen to them.

The insightful words of Justice HR
Khanna come to mind: “The real test of
the independence of the judiciary arises
when times are abnormal when the
atmosphere is surcharged with passion,
and emotion when there is a brooding
sense of fear when important personali-
ties get involved, and when judicial
processes are used by those in power to
persecute political opponents under the
garb of prosecution. 

“At such times, it is not so much the
person arraigned as the accused who is
on trial, as it is the judiciary which is on
trial. Such moments can well prove to
be the twilight of the rule of law. It is
indeed then that our allegiance to the
principle of the independence of the
judiciary is put to the real test. Law
knows of no finer hour than when it
cuts through formal concepts and tran-
sitory emotions to come to the rescue of
the oppressed citizen.”  

—The writer is an advocate in the
Supreme Court
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CALLING ATTENTION
As the CJI believes in early
resolution of pending
cases, one can expect a
firm verdict soon in cases
on Article 370 (above left),
farmers’ agitation (left) and
several others

UNI



SSERTING its primacy
in judges’ appointments
in the superior judiciary,
the Supreme Court col-
legium headed by Chief
Justice of India (CJI) NV

Ramana unanimously reiterated its pre-
vious recommendations to press the
appointments of 12 persons, including
three judicial officers, to five High
Courts —Rajasthan, Allahabad, Jammu
and Kashmir, Karnataka, and Calcutta.
The government was sitting on their
files for several months.

The material, including the objec-
tions raised by the government, has
been considered by the collegium and it
has rejected the government’s objec-
tions. However, the material is not avail-
able in the public domain. The collegi -
um has rightly insisted on the appoint-
ments of judges and the centre should
not make it a prestige issue. CJI Rama -
na and his collegium colleagues deserve
appreciation for taking this courageous
stand at a crucial time when High
Courts need judges on a priority basis.

With this, the ball has again come
into the executive’s court. Let us see how
the centre reacts now. Given the well-es -
tablished primacy of the Supreme Court
collegium in judicial appointments, the
central government has no option but to
implement the collegium’s reiterated
recommendations and decisions.

As per the Second, Third, and
Fourth Judges’ cases, the unanimous

recommendations of the Supreme Court
collegium headed by the chief justice of
India are binding on the President of
India, who acts on the advice of the
prime minister. However, the President
can return the advice to the collegium
for its reconsideration by recording rea-
sons. On reconsideration, the Supreme
Court collegium may either drop the
recommendation or reiterate its view. In
the latter case, the President is bound to
accept the recommendation. Thus, the
Supreme Court collegium led by the CJI
is the final arbiter in making judicial
appointments to the Supreme Courts
and High Courts. This system was creat-
ed to protect the independence of the
judiciary by eliminating the executive’s
interference from judicial appointments.

Admittedly, there was too much
executive interference in judges’ app -
ointments in the pre-collegium system
which was dominated by the prime min-
ister and the Union law minister. After
the collegium system came into exis-
tence, the entire situation has changed,
and now these functionaries cannot
influence the process of judicial app -
ointments much.

Admittedly, the Supreme Court col-

legium headed by the CJI is the real
judge-maker in the country and the cen-
tral government just acts like a facilita-
tor. Gone are the days when the centre
used to dominate the appointments of
judges. Now the government has to toe
the judiciary’s line. 

Let me recall the Supreme Court’s
observations made in the Second Judges’
case, 1993, regarding this situation:
“Non-appointment of anyone recom-
mended, on the ground of unsuitability
must be for good reasons, disclosed to
the Chief Justice of India to enable him
to reconsider and withdraw his recom-
mendation on those considerations. If
the Chief Justice of India does not find
it necessary to withdraw his recommen-
dation even thereafter, but the other
Judges of the Supreme Court who have
been consulted in the matter are of the
view that it ought to be withdrawn, the
non-appointment of that person for rea-

A Courageous
Stand
Chief Justice Ramana and the collegiums deserve kudos for
pushing recommendations for the appointment of 12 persons
to five High Courts. The Constitution provides for a judiciary
which is independent
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A

The Supreme Court collegium led by
CJI Ramana rightly reiterated its recom-

mendations to press the appointments of
the judges in High Courts. It will preserve

judicial independence and dignity. 

PRAISING THE COLLEGIUM
Chief Justice of India NV Ramana (fourth
from left, first row) along with law minister
Kiren Rijiju (third from left) at a BCI event

Court Reforms/ Column/ Lokendra Malik 

the primacy of the Supreme Court col-
legium headed by the CJI: “The Chief
Justice of India and other judges are
undoubtedly well qualified to give prop-
er advice with regard to the knowledge,
ability, competence, and suitability of a
person to be appointed as a judge of a
High Court of the Supreme Court.
There is no reason, therefore, why the
opinion of the Chief Justice of India
taken along with the opinion of other
judges should not be accepted by the
executive, which is certainly not better
qualified to make an assessment in this
regard. However, it is possible that the
executive may be in possession of some
information about some aspect of a par-
ticular person which may not be known
to the Chief Justice of India, and as pos-
tulated in Sankalchand Himatlal Sheth
and the Second Judges case the entire
material should be made available to the
Chief Justice of India leaving it to
him/her to decide whether the person
recommended for appointment meets
the requirement for being appointed a
judge or not, despite any antecedents,
peculiarities, and angularities. If the

Chief Justice of India and others with
whom he/she has discussed the matter
concludes—unanimously—that the per-
son ought to be appointed as a judge of
a High Court or the Supreme Court
despite the antecedents, peculiarities,
and angularities, there can be no earthly
reason why that collective view should
not be accepted. The Chief Justice of
India is in a sense the captain of the
ship as far as the judiciary is concerned
and his/her opinion (obtained collec-
tively and unanimously) should be
accepted rather than the opinion of
someone who is a passenger (though an

- debmA .rD .pihs eht ni )eno tnatropmi
kar was of the confirmed view that the
judiciary should be independent and
impartial and if the Chief Justice of
India does not have the final say in the
matter, then the judiciary is, in a sense,
under some other authority and there-
fore not independent to that extent.
This would be a rejection of the views of
Dr. Ambedkar and a negation of the
views of the Constituent Assembly.”

Given the above discussion, the Sup -
reme Court collegium led by CJI
Ramana rightly reiterated its recom-
mendations to press the appointments
of the judges in High Courts. It’s a well-
justified stand that will preserve judicial
independence and dignity. The time has
come when the collegium should not
allow the government to delay or modify
its recommendations. The collegium has
appositely sent a strong message to the
government that is constitutionally
bound to implement its decisions.

Let me conclude this discussion with
these thought-provoking words of for-
mer Chief Justice of India RM Lodha:
“Judges are best equipped to adjudge
the suitability of a person or candidate
as the judges of the superior court
because as judges we know all about

lagel ,lliks ,ruoivah eb ,tfarc truoc rieht
knowledge, and other aspects. So, there
cannot be a better-equipped person
than a judge who watches them.”

—The writer is Advocate, Supreme
Court of India

| INDIA LEGAL | November 29, 2021  15

sons to be recorded, maybe permissible
in the public interest. If the non-app -
ointment in a rare case, on this ground,
turns out to be a mistake, that mistake
in the ultimate public interest is less
harmful than a wrong appointment.
However, if after due consideration of
the reasons disclosed to the Chief
Justice of India, that recommendation
is reiterated by the Chief Justice of
India with the unanimous agreement of
the Judges of the Supreme Court con-
sulted in the matter, with reasons for
not withdrawing the recommendation,
then that appointment as a matter of
healthy convention ought to be made.” 

The apex court has also reiterated
this view in the Third and
Fourth Judges’ cases. These

observations make it crystal clear that
the Supreme Court collegium led by the
CJI has the conclusive power in making
judicial appointments to the Supreme
Court and High Courts.

Justice MB Lokur’s following obser-
vations in his concurring judgment in
the NJAC case, 2015, also demonstrate



Gender/ Opinion/ Women Judges In Judiciary/ Lokendra Malik

ERY few women find
representation at the
top. Even when they
do, they continue to
face significant chal-
lenges. After 75 years

of independence, one would expect at
least 50 percent representation for wo -
men at all levels, but I must admit that
with great difficulty we have now ach -
ieved a mere 11 percent representation of
women on the bench of the Supreme
Court,” said Chief Justice of India (CJI)
NV Ramana at an event organised by the
Bar Council of India. The CJI stated that
the issue relating to women’s representa-
tion in the judiciary must be highlighted
and debated on a large scale.

Women’s inadequate representation
in the judiciary has always been a matter
of great concern in the country. The Sup -
reme Court was established in 1959, but
it got the first women judge Fathima

Beevi in 1989, after 39 years of its estab-
lishment. After her, seven more women
judges graced the bench of the Supreme
Court. They are: Justices Sujata V Mano -
har, Ruma Pal, Gyan Sudha Mishra,
Ran jana Desai, R Banumathi, Indira
Baner jee, and Indu Malhotra, the first
woman lawyer elevated to the Supreme
Court directly from the Bar.

Currently, the Supreme Court has
four women judges out of 34, the sanc-
tioned strength of judges in the Court.
Three women judges—Justices Hima
Kohli, BV Nagarathna and Bela M
Trivedi joined the Supreme Court recent-
ly. It is for the first time that the Presi -

dent of India, on the recommendation of
the Supreme Court collegium headed by

- ow eerht detnioppa sah ,anamaR IJC
men judges to the apex court. One of
them is likely to become the chief justice
of India if the line of seniority remains
undisturbed till 2027. This is the highest
number of women judges in the apex
court up till now.

CJI Ramana and his four collegium
colleagues—Justices UU Lalit, AM
Khanwilkar, DY Chandrachud, and L
Nageswara Rao—deserve appreciation
for taking this great initiative and break-
ing the deadlock in the Supreme Court
collegium that was dysfunctional since
September 2019. The former CJI SA
Bobde could not recommend even a sin-
gle judge’s appointment to the Supreme

- knahT .erunet eritne sih gnirud truoC
fully, CJI Ramana has been successful in
breaking the impasse.

Time and again, several constitutional
pundits, scholars, judges, philosophers,
and social activists have raised the issues
of gender inequality and imbalance in
the judiciary. It is widely believed that
more efforts should be made to increase
the number of women judges in the
country as the equitable representation
of women is fundamental to the delivery
of justice to the people. An adequate rep-
resentation of women across all levels of
the judiciary is urgently re q uired for
building an inclusive and di verse judici-
ary that could reflect the collective soul
of the nation. As the judiciary guides the
legal destiny of the people, it should be a

The Diversity Deficit 
The Constitution grants equal status to men and women. CJI Ramana said

that women’s representation in the judiciary must be highlighted. It
deserves serious attention by all stakeholders of the legal profession
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V

The comment on women in judiciary by
Chief Justice of India NV Ramana has

opened up the horizon of the possibility
to promote gender equality on the

Supreme Court bench.

“

A SIGNIFICANT DEVELOPMENT
Ramana with women judges of the SC (from
left) Justices Bela M Trivedi, Hima Kohli,
Indira Banerjee and BV Nagarathna

platforms. But both the judiciary and the
government have shown less interest in
solving this problem. According to the
data available in the public domain, out
of 677 serving judges in both the Sup -
reme Court and High Courts, only 81 are
women—around 12 percent. Among the
25 High Courts in the country, the High
Court of Madras has more than a dozen
women judges. It has 13 women judges,
out of 58, its total strength. Apart from
this, the High Courts of Delhi, Bombay,
and Punjab and Haryana have also a
good number of women judges. Other
High Courts should also follow this
trend. Surprisingly, five High Courts—
Patna, Meghalaya, Uttarakhand, Tripura,
and Manipur—have no women judges. In
seven other High Courts, there is one
woman judge in each High Court. The
situation is slightly better in the district
judiciary in the states. Hundreds of
vacancies of judges are lying vacant in
the High Courts and tribunals in the
country. There is no dearth of competent
and brilliant women lawyers who can be
considered for judicial appointments.
The time has come when the High Court
collegiums should consider more women
lawyers and judges for judgeships of
High Courts.

There are many reasons for the low
representation of women in the judiciary.

First of all, many brilliant women
lawyers do not join the judiciary due to
personal reasons. There are some other
reasons also that discourage women from
joining judicial positions. Social biases,
prejudices and patriarchal discrimination
against women are also responsible for
the low representation of women in the
judiciary. The legal profession also does
not treat women well. Women lawyers
face huge difficulties in the courts and
society and find fewer opportunities to
reach higher positions. The Bar can also
not avoid its responsibility for this poor
state of affairs. The government hardly
cares about this issue. But some states
such as Bihar are doing better efforts to
encourage women to join the judiciary by
giving them a reservation at the entry
level. It would be better if other states
could also implement the reservation
scheme for women in the judiciary. It
will also enhance the faith of the women
in the institution of the judiciary.

Given the above discussion, the
judge-makers should consider giving
more representation to women at all lev-
els of the judiciary. For making it possi-
ble, all stake  holders of the legal profes-
sion should come together to achieve this
target. Fortunately, the day is not far
when India will have a woman chief jus-
tice of India. The statement made by CJI
Ramana has opened up the horizon of
the possibility to promote gender equali-
ty on the bench. The appointment of
three women judges in one go is an ad -
mirable decision and we should appreci-
ate the collective efforts of the Supreme
Court collegium led by CJI Ramana for
this decision. 

It would be timely to remember these
insightful words of renowned American
jurist, the late Justice Ruth Bader Gins -
burg: “...when I’m sometimes asked when
will there be enough [women on the
supreme court]? And I say when there
are nine, people are shocked. But there'd
been nine men, and nobody's ever raised
a question about that.” 

—The author is Advocate, Supreme
Court of India
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role model for promoting the cause of
women’s empowerment and gender jus-
tice. And to materialise this idea, the
Supreme Court collegium should take
more positive steps to in crease the rep-
resentation of women in the superior
judiciary. 

Ideally, the collegium should also
have a woman judge as a member.
Currently, the Supreme Court col-

legium has no woman member as no
woman judge is part of the first four sen-
ior-most judges of the top court who
constitute the collegium. It will be in the
collective interest of the judiciary to
involve a woman judge in the selection
process of judges. Thus, whenever the
collegium decides the names of women
lawyers and judges for elevation to the
Supreme Court and High Courts, the
CJI should also invite a woman judge to
participate in the collegium’s proceed-
ings and seek her inputs and suggestions
for choosing the best judges. In addition,
the High Courts’ collegiums should also
in volve the women judges in the selec-
tion process of the High Court judges. It
will send a positive message
to society.

As mentioned earlier, the issue of
women’s representation in the judiciary
has been raised many times on different

PROMOTING GENDER
EQUALITY  
The SC Collegium led by
(clockwise from above left)
CJI NV Ramana and com-
prising Justices UU Lalit, AM
Khan wilkar, DY Chandra -
chud and L Nageswara Rao
deserve credit for recom-
mending three women
judges to the apex court 



Environment/ Pollution in NCR

MIDST yet another smog-
gy day in Delhi, a three-
judge bench headed by
Chief Justice of India NV
Ramana took a hard
stand against pollution

and pushed the governments in
Delhi-NCR to evolve a mechanism to
tackle the menace. 

The no-nonsense approach of the
bench was not lost to the stakeholders.
Hitherto farmers were at the receiving
end and branded as prime polluters and
parali (stubble) burners. This time, it
was different as the bench took up cudg-
els for them.

This was not new for those who know
Chief Justice Ramana. He was known for
his activism in his early days and getting
involved with issues concerning farmers
and industrial workers. He has often
taken sticky problems upfront with a
missionary zeal.

The same proactiveness was seen dur-
ing this hearing. One school of thought is
that the present pollution narrative is
anti-farmer and pro-city dwellers. To bor-
row a Marxist maxim of Amita Baviskar,
Professor of Environmental Studies and
Sociology, Ashoka University, Sonepat, it’s
a “bourgeois environmentalism” phenom-
enon. Here, the poor are conveniently
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The CJI Ramana-led bench took up cudg-
els for farmers. This is not new for the CJI
as he is known for his activism in his early

days and getting involved with issues
linked to farmers and industrial workers.

seen as responsible for urban pollution
and have to bear the unequal costs of
ecology reconstruction. 

In recent times, parali burning was
hyped as a major cause of pollution in the
Delhi-NCR region. The Court, however,
didn’t buy the theory. Interestingly, dur-
ing the hearing, the research data itself
became an ammunition for judges to
demolish the myth of pollution. 

The fight for clean air in the Delhi-
NCR region in the Court, at one time,
became a data-crunching exercise with
the centre claiming that farm fires in
Punjab, Haryana and Uttar Pradesh con-

A

BURNING 
ISSUE

A CJI Ramana-led bench reprimanded and nudged governments to
work together to control this menace keeping in view that the right

to a pollution-free environment is enshrined in the Constitution
By Sanjay Raman Sinha

tributed only 10% of the pollution. 
However, Justice DY Chandrachud

said: “You say 76% of the pollution is
caused by industry, dust, vehicles and
construction and not due to stubble
burning. Now the cat is out of the bag.
You are now trying to target pollution
that is insignificant?” 

Vikas Singh, appearing for petitioner
Aditya Dubey, held that the centre had
made a wrong statement in Court on
stubble burning as a recent high-powered
meeting on pollution had recorded that
stubble burning even now was responsi-
ble for 35-40% of Delhi’s air pollution.

He alleged that the government was
going soft on farmers’ due to political
considerations. Singh advocated an
“independent agency” to monitor the air
quality in Delhi. 

The solicitor-general, however, rued
that his comments had been mis-
interpreted by the media. Justice

Chandrachud added comfortingly: “That
day, I recollect, when I pointed out the
figure of 4% (as mentioned in the Cen -
tre’s affidavit regarding stubble burning
contribution), Mr. Vikas Singh pointed
out that in the annexure of the affidavit

the figure is 35%. We were not misled
at all.” 

CJI Ramana supported the farmers.
He said: “We don’t want to penalise
farmers. We have requested states to per-
suade the farmers to not burn stubble.”
Singh said: “We are not into farmer bash-
ing. But stubble burning is a serious
problem and it needs to be addressed.
Compensate farmers for stubble.’’

| INDIA LEGAL | November 29,  2021  19

SIMMERING ARGUMENTS
The heat from the stubble burning debate
between the centre and the Delhi government
was felt in the Supreme Court
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Justice Surya Kant, who had earlier
insisted that farmers need incentives to
find alternatives, said: “Irrespective of
figures in affidavits, we have to consider
the plight of the farmers...what compels
him to burn the stubble? Nobody is con-
cerned about that. People sleeping in
five-star hotels in Delhi blame farmers.
Look at such small landholdings. Can
they afford the machines you all talk
about? You all say transport is main
cause. We know all the gas guzzlers, hi-fi
cars run on Delhi roads. Who will
encourage them to stop this?”

How the media handled the pol-
lution imbroglio was also on
the minds of the judges. The

CJI said that debates in the media were
adding to the “pollution’. “You want to
use some issue, make us observe and
then make it controversial and then only
blame game will remain. Debates in TV
is creating more pollution than everyone

else. Everybody has their own agenda.
They don't understand anything.”

The Supreme Court said it would
take a call on putting in place harsher
measures to improve Air Quality Index
(AQI) levels in the national capital after
November 21. It asked the centre and the
states involved to follow directions issued
by The Commission for Air Quality Ma -
nage ment in the National Capital Region
and adjoining areas.

CJI Ramana said that firecrackers
were not a major factor in Delhi’s air pol-
lution, but were a temporary phase,
according to a study conducted by IIT
Kanpur. The findings of the study
were submitted to the Court by the Delhi
government.

It is not the first time that technical
expertise has been tapped by courts to
look into pollution and other complicat-
ed issues. In 2020, on the orders of the
Court, the government and IIT experts

TOUGH STAND
(Above and right) The SC said it would take a
call on putting in place harsher measures to
improve air quality in the capital after Nov 21

Environment/ Pollution in NCR

- ni snoitatsaved latnemnorivne sA
creased, the concern for protection of the
natural milieu came to be recognised as
an adjunct to the right to life. The State
was held be a trustee of citizens rights
and hence, its protector. 

In Kamal Nath case, the concept of
public trust doctrine was invoked force-
fully. The Court held: “The state is the

trustee of all the
natural resources,
which are by
nature meant for
public use and
enjoyment. The

public at large is the beneficiary. The
state as a trustee is under a legal duty to
protect the natural resources.’’

The judicial activism being seen now
has also led to the growth of strong envi-
ronmental policies and institutions. It
has also activated a system of checks and
balances via a robust environmental mo -
vement, responsive bureaucracy and a
proactive judiciary.  

Perhaps the most important piece of
- ivnE eht si wal fo dleif siht ni noitalsigel

ronment Protection Act 1986. Enacted in
the wake of the Bhopal Gas tragedy, this
Act covers the whole gamut of environ-
ment issues. Environment has been de -
fined under the Act to include water, air
and land and the inter-relationship
among them and human beings, other
living creatures, plants, micro-organisms
and property. The Act empowers the cen-
tral government to take such measures as
it deems necessary to protect and im -
prove the quality of the environment and
to prevent, control and abate environ-
mental pollution. Unfortunately, govern-
ments haven’t risen to the task and the

- norivnE eht yb dedivorp ytinutroppo
ment Protection Act. 

Sadly, governments need directions
from the Court to make blueprints of
action. The present hearings are an exer-
cise in that direction. On any other day, it

- itca laiciduj sa debbud neeb evah dluow
vi sm. Today, the Court’s wisdom and di -
rections are the need of the hour for gov-
ernments struggling to deliver the goods
on pollution control and other problems. 

| INDIA LEGAL | November 29, 2021  21

formed a committee to look into pollu-
tion management technology. Environ -
mental degradation has over the years
become an increasingly complex subject.
It is a heady mix of technology, law,
human rights, economy and biological
health. In order to handle this complicat-
ed web of issues, courts need expert
knowledge.   

Earlier in 1986, in
MC Mehta vs Union of
India, the Supreme
Court had observed
that environmental
cases involve assess-
ment of scientific data. Setting up of
environmental courts would require pro-
fessional judges and experts. Since then,
the rigorous demands of cases have insti-
tutionalised the mechanism of expert
committees. 

Post-1995, the appointment of an
amicus curiae in environment cases has

also became a standard fixture in courts.
An amicus curiae is literally a “friend of
the Court”, one who has domain knowl-
edge over the subject and plays an advi-
sory role to the court.  

As humans have increasingly found
themselves in the vortex of habitat devas-
tation and environmental wreckage,
courts have been forced to become cham-

pions of the beleaguered citizenry. This
was more so because the governmental
and administrative machinery had failed
to do their jobs as trustees.

In the present hearing, the bench con-
veyed its unhappiness over the response
of the bureaucracy in complex pollution
scenarios. “What I am observing as a
Judge…is that bureaucracy has complete-
ly developed a sort of inertia. They don’t
want to take a decision. How to stop a
fire, seize a vehicle, this court has to say.
Use sprinklers or water buckets, we have
to say. This is the attitude developed by
the executive…It is unfortunate…,” the
CJI remarked. 

The distinguishing factor in envi-
ronment jurisprudence in India
has been its stress on human

rights. Though the “development versus
economic growth” debate has led to the
evolution of strong environment laws, the
human concern has always been given
centrality. The quality of life of the indi-
vidual had been sought to be protected
and enhanced. Courts have interpreted
and invoked fundamental rights along
with the Directive Principles of State
Policy and Fundamental Duties to devel-
op their stand on environment issues. 

In Charan Lal Sahu case, the Sup -
reme Court held that the right to life
guaranteed by Article 21 of the Consti -
tution includes the right to a wholesome
environment. Such pronouncements have
given environmental legislations a hu -
mane face.  

CJI Ramana also expressed unhappiness over the response of the bureaucracy to
tackle a complex issue like pollution. He said that the bureaucracy has completely

developed a sort of inertia in taking decisions and this was unfortunate.



Access To Justice/ Delay in Releasing Prisoners

N July 16, 2021, a
Supreme Court bench led
by Chief Justice of India
(CJI) NV Ramana and
Justices L Nageswara Rao
and AS Bopanna took suo

motu cognisance after a newspaper
reported a shocking story of the failure
of the jail system. 

The story was about 13 convicted
prisoners, languishing in Agra Central
Jail for 14-22 years who moved the
Supreme Court (SC) on the grounds that
they were declared juveniles by the
Juvenile Justice Board (JJB) at the time
of committing the offense. The apex
court bench of Justices Indira Banerjee
and V Ramasubramanian granted them
interim bail. Though the maximum
period of imprisonment under the
Juvenile Justice Act is three years in
juvenile homes, these underage prison-
ers had spent their time in jail with
hardcore criminals. 

Later, on July 16, a bench headed by
CJI Ramana observed that the jail
authorities in Agra waited till the bail
order arrived by post to release the con-
victs. The bench took upon itself the
task to ensure that such a situation does
not arise in future. It announced the
rolling out of a new scheme called “Fast
and Secured Transmission of Electronic
Records” (FASTER) system while stat-
ing that “we are in a time when we use
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Amitava Sen

Faster Bail
The right to seek bail is implicit in the Constitution. In a laudable move, a CJI-led bench

announced the FASTER system whereby prisoners granted bail will no longer have to
wait for a physical copy of the order to reach jails for their release

RELEASE ORDER
(Right) The SC granted interim bail to 13
prisoners lodged at the Agra Central Jail.
They were in jail for periods ranging from

around 14 to 22 years in a murder case

O

UTs and take necessary steps to arrange
for internet facility expeditiously wher-
ever the same is not available. It also
intimated that till the time the FASTER
system is being established at jail prem-
ises, all communication shall be made
through the nodal officers of state gov-
ernments under the FASTER system.

The bench also asked the Director-
General, National Informatics Centre,
Secretary (Home) of all states/UTs, and
the Director-General/Inspector General
of prisons of all states/UTs to ensure
smooth and successful implementation
of the FASTER system in coordination

with the registry of the
Supreme Court.

The Prison Act,
1894, is one of the old-
est legislations in India
enacted for smooth
functioning of prisons

which later became a forgotten law los-
ing its existence, and till date, there are
no new re forms to make the legislation
relevant to present times. The issues
that remain a concern are—insufficient
provision of medical aid to prisoners,
the incautious attitude of jail authori-
ties, high amount of surety ordered by
courts which indigent prisoners can’t
pay and rejection of surety bonds due to
lack of money or verification of home
address, and most notably, even though
the bail is granted, prisoners are not
released. One very famous case was that
of Rudul Sah who was released 14 years
later after his order of acquittal due to
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information technology tools, and we
are still looking at the skies for pigeons
to communicate orders” while criticis-
ing jail authorities for insisting that bail
orders be sent through post and delay-
ing the release of prisoners. The bench
further stated: “It is too much that pris-
oners have to wait even after the Sup -
reme Court has granted bail as jails
are insisting on the bail order to come
by post.”

The bench directed all state govern-
ments and union territories to
enlarge upon any suggestions or
alternative to the aforesaid direc-
tive. It sought details from states
on whether efficient internet facili-
ties were available in
prisons or not. The
bench also directed
the secretary-general
of the apex court to
submit a proposal suggesting the
modalities to implement the
FASTER system. 

On September 23 when the bench
led by the CJI took up this matter
again, it said: “We are concerned about
the plight of the jail-inmates who are
not released despite the bail orders
passed by this Court due to delay in
communication of such orders. It is
high time to utilise the Information and
Communication Technology tools for
efficient transmission of Court’s orders.”

The proposal sent by the secretary-
general of the Supreme Court contained
pre-requisites and the timeline to work

out those pre-requisites for the imple-
mentation of the FASTER system. It
was observed that 19 states had submit-
ted compliance reports with regard to
the availability of internet facilities in
prisons. Arunachal Pradesh, Nagaland,
Assam and Mizoram had indicated non-
availability/partial availability of inter-
net connectivity. However, other states
were silent on this aspect.

The bench, then, directed the chief
secretaries of all states/UTs to
ensure availability of internet

facilities with adequate speed in each
and every jail in their respective states/

The bench led by CJI NV Ramana said that it was concerned about the plight of
the jail-inmates who are not released despite bail orders passed by the top court due

to delay in communication of such orders. 

DETAINED ILLEGALLY
(From far left) Asif Iqbal
Tanha, Natasha Narwal
and Devangana Kalita
were released two days
after being granted bail;
Dr Kafeel Khan was not
released promptly by
Mathura jail authorities
despite getting bail   



day of the receipt of the bail bond or
release order.” It is also stated that
“every prisoner, whose release has been
ordered by a competent court, on any
day, shall be released on the same day”
which is clearly not followed. Thus, one
could also make that the post system is
outdated when it comes to delivering
court orders.

A similar situation was seen in vari-
ous cases like the release of Pinjra Tod
activists Asif Iqbal, Devangana Kalita
and Natasha Narwal two days after
granting of bail. Comedian Munawar
Faruqui, who was arrested allegedly for
hurting religious sentiments during a
show, was granted interim bail. Though
the court stayed a production warrant
against him by the Uttar Pradesh gov-
ernment, the jail authorities did not
release him and stated that he had been
granted bail in the Madhya Pradesh
case and not the Prayagraj one. 

Another instance is when the apex
court granted interim bail to 97 con-
victs of Agra and Varanasi central jails
who were incarcerated for more than
20 years. It was noted that prisoners
were not released despite being entitled
to premature release under a policy
framed by the Uttar Pradesh govern-
ment in 2018. Dr Kafeel Khan spent
more than seven months in jail for his
public address against the CAA and the
NRC. Though Khan was granted bail,
he was never released by Mathura jail
authorities as the district magistrate
had added charges under the NSA. 

The Supreme Court, though late, has
initiated a dedicated system that will
certainly offer some relief to those
deprived of justice even after the justice
has been served. FASTER is going to be
used for transmission of e-authenticat-
ed copies of judgments/final orders/
interim orders to the concerned
courts/tribunals and other duty holders
for execution. The postal system is
clearly outdated when it comes to deliv-
ering court orders.

—By Akarsh Sharma and India
Legal News Service
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lapse of jail authorities.
The Universal Declaration of Human

Rights, a movement started in 1948
and adopted by the General Assembly of
the United Nations, provides for basic
principles of administration of justice
which clearly state that everyone has the
right to life, liberty, and security.
Thereafter, several other covenants were
introduced that are relevant to the cur-
rent situation in India, including the
International Covenant on Civil and
Political Rights, 1966; Declaration on
Protection from Torture, 1975; The

sthgiR namuH no noit nev noC naeporuE
seluR muminiM drad natS ;)96-3591(

for the Treatment of Prisoners formulat-
ed by Amnesty In ter national in 1955;
Convention against Torture and other
Cruel, Inhuman or Degrading
Treatment or Punishment.

All these conventions make it clear
that though incarcerated, a prisoner still
has some fundamental rights, if not all,
and the common aspect in each of them
is that anyone who is deprived of liberty
by arrest or detention shall be entitled
to take proceedings by which the lawful-
ness of their detention shall be decided
speedily by a court and release be
ordered if the detention is not lawful.
Further, everyone who has been the vic-

tim of arrest or detention in contraven-
tion of the law shall have an enforceable
right to compensation.

Clearly, this is not the case in India
where sufficient importance has not
been given to the prisons and prisoners.
The jail administration in India, despite
being an important part of the criminal
justice system, has suffered neglect and
lack of recognition which is obvious
from the recommendations given in the
report of the All India Committee on
Jail Reforms (1980-1983) headed by
Justice AN Mulla which have not been
implemented till today on the grounds
that prisons are a state subject and not a
central one.

The Delhi Prison rules, 2018,
states that “the Superintendent
shall ensure that no prisoner is

detained in the prison for any duration
more than authorised custody ordered
by the court.” It further states that
“release orders and bail bonds will be
sent through post or through the peon
of the court. If any private person brings
such documents, the same should not be
accepted at the prison office. On receipt
of a bail bond or release order, prompt
action should be taken. An undertrial
prisoner should be released on the same

In India, sufficient importance has not been given to prisons and prisoners. The jail
administration in India, despite being an important part of the criminal justice system,

has suffered neglect and lack of recognition. 

Access To Justice/ Delay in Releasing Prisoners



Legal Reforms/ Column/ Reforming Law Firms/ Vidushpat Singhania

HIEF Justice of India NV
Ramana stressed on the
inequalities in the Indian
legal profession. He pointed
to the inherent gap in oppor-

tunities in this field vis-à-vis the avail-
ability of tremendous legal talent.

During an event hosted by the Society
of Indian Law Firms (SILF), he high-
lighted the lack of “community con-
sciousness” among Indian law firms and
drew parallels between the past and the
present state of the legal community. He
said that the fallacies in the functionality
were more or less the same till date.

He was reminiscing about his own
past and stated how it was easy to obtain
a law degree but highly perplexing to
make a living out of it. He blamed the
lack of opportunities for the stig-
ma attached to law as a profes-
sion in the past. Sadly, the status
quo had not shown any satisfac-
tory improvement. 

Another hindrance which
was mentioned was the dearth
of resources despite the prog -
ress Indian law schools had
made so far. But the reality was that
practical learning was not paid much
heed to and lawyers mostly learned this
in the court. Even after having a law
degree and long years spent in fancy law
schools, budding legal luminaries crawl
the paths of glory at the speed of an ant.

The Practicality 
of Pro Bono

The Constitution provides for equal justice and free legal aid. Advising the legal profession,
CJI Ramana said that its primary aim should be to serve justice in its truest sense. Pro bono

programmes can be the way forward
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C

Amitava Sen

Apart from being driven by passion and the quest to provide justice, there are many
more reasons why taking up pro bono is practical for law firms. We as lawyers can

provide free legal advice and help the needy get justice.

Books will always teach ethics, morals,
and what not. However, in the practical
world, things have to be done and the
boundaries here may often get blurred
and constantly test one’s consciousness.

Another parallel which Justice
Ramana drew was that between
Indian and international law

firms. He said that the former was at par
with their counterparts abroad in terms
of functionality, but unlike the later,
Indian firms are only for the weal thy and
rich to exploit. With an increase in

awareness among individuals through-
out the world, human rights and legal
issues have become an area where proac-
tive machinery is essential, at the public
as well as private level. Inter na tional law
firms often take up social causes and
actively engage in providing justice to
the needy. On the contrary, Indian legal
firms allegedly focus on wealthy clientele
and do not pay heed to the majority of
the country who cannot afford expensive
legal aid. 

As a boutique law firm, specialising in
sports, gaming and entertainment laws, I

wholeheartedly agree with Justice
Ramana. We as lawyers, but more
importantly as members of society, need
to make our own contributions to make
life better. A restaurant owner may pro-
vide free food to a needy as his service to
society, a business house may open an
institution for education, a hospital may
provide free medicines to the needy….
We as lawyers can provide free legal
advice and help the needy get justice.
Within our own field of practice, we can
strive towards achieving this objective. 

For instance, where a sportsperson
needs representation, but is unable to
pay the fee, we at Krida Legal provide
our services pro bono to him/her as our
small contribution to society and Indian
sports, the industry which is our bread-
giver. It’s only when we will give back to
society that it will flourish.

At the end of the day, the primary
aim of any legal professional should be
to serve justice in its truest sense. By
undertaking such social activities, firms
will not only contribute to the diverse
Indian society, but encourage equality
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While reminiscing
about his own past,
Ramana stated how
it was easy to obtain
a law degree but
highly perplexing to
make a living out of
it. He blamed the lack
of opportunities for
the stigma attached
to law as a profes-
sion in the past.

PRESENT-DAY REALITY
The issues raised by the chief justice of India
at the SILF event has shown the true picture
of the Indian legal system
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in the legal field. Apart from being driv-
en by passion and the quest to provide
justice, there are many more reasons
why taking up pro bono is practical for
law firms. It would certainly act as a
professional development tool, especial-
ly for young lawyers; help the firms
in employee recruiting and engagement;
enhance its reputation; improve morale
and act as a motivational factor and
help in building strong community con-
nections. 

Even at the individual level, solving
the problems of the disadvantaged
would be a rewarding experience for any
lawyer. Ergo, firms should have struc-
tured pro bono programmes for guaran-
teeing a minimum number of pro bono
hours. This, if made billable for the
employees who take up the work, could
surely turn the pro bono rhetoric into a
demonstrable commitment. Practice

groups specifically focusing on pro bono
matters could be constituted in firms,
which could work on a rotational model
of work allotment for the associates. 

Justice Ramana also brought to
light the fact that almost all major
law firms in India establish their

offices in Tier-1 cities and recruit candi-
dates only from renowned universities.
The CJI condemned this restrictive
approach and mentioned how these
firms should expand their horizons
beyond big metro cities. 

There is no denying the fact that
Tier-2 and Tier-3 cities are now of com-
mercial importance with the rapid in -
crease in industrialisation. Justice Ra -
ma na strongly recommended that In -
dian law firms hire local talent so that
young aspiring lawyers from small
towns can also get access to equal

opportunities. 
With Covid-19 and lawyers learning

to work virtually, a big opportunity has
opened up of offering internships and
even retainerships to lawyers who may
not be based in the same city. Hopefully,
this learning will not be lost and law
students and young lawyers would be
able to offer their skills to law firms vir-
tually. This, in turn, would reduce the
cost of travelling, finding an accommo-
dation, food and other living costs had
they have had to travel to a Tier-1 city to
intern or work. 

Eventually, I believe this will see tal-
ent developing in Tier-2 and Tier-3
cities and a flux of law firms reaching
there. Just like how the advent of law
firms changed the compensation model
for lawyers in Tier-1 cities, their moving
to smaller cities also will have a signifi-
cant impact there for young lawyers. 

There are diligent and intelligent stu-
dents and lawyers pan India and it is
not necessary that they have studied in
top law schools of the country. It may be
due to financial, family or other personal
constraints, rather than merit. Consi -
dering this, when evaluating applica-
tions, a pre-determined notion of cer-
tain law school’s excellence may need to
be kept aside and each application
should be given an equal chance on
merit. This should be considered by the
human resources departments of bigger
law firms and designated lawyers con-
sidering applications there.

“There are diamonds in the rough
everywhere.” Inspired by the words of
Justice Ramana, all that the legal pro-
fession has to undertake is to explore
because there are thousands of enthusi-
asts with calibre. 

Law as a career is never going to
become irrelevant. The address by the
CJI has shown the true picture of the
Indian legal system and eradicating
the restrictive culture and encouraging
equality is definitely the need of
the hour. 

—The writer is Managing Partner,
Krida Legal

CATERING TO
THE RICH

Ramana
pointed out that

there is a 
perception
that Indian

law firms (right)
focus on wealthy
clientele and do
not pay heed to

the majority of
the country who

cannot afford
expensive legal

aid (below)

Legal Reforms/ Column/ Reforming Law Firms/ Vidushpat Singhania



Legal Reforms/ Column/ Politicians-Police Nexus/ Rajbir Deswal

N IAS trainee posted as
sub-divisional magis-
trate in Haryana com-
manded the police force
on duty and told them to
smash the heads of agi-

tating farmers at Bastara in Karnal dis-
trict. This unholy nexus between politi-
cians and the police was emphasised by
a Supreme Court bench headed by
Chief Justice of India NV Ramana. 

The bench said: “It is a disturbing

The nexus between politicians and police has become the greatest threat to the rule of law as enshrined
in the Constitution. CJI Ramana hit out at officers who wanted to be in the good books of the ruling party 
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A
UNHOLY NEXUS
(Top) Haryana Police lathicharging protesting
farmers at Karnal; Sub-Divisional Ma gistrate
Ayush Sinha was transferred after he alleged-
ly asked the police to break their heads 

STOP 
UNHOLY NEXUS

as mining, drugs, liquor cartels, trans-
port, licen ces, real estate and industry
subsidies cannot be carried out smooth-
ly without the collusion of a willing
police force.

The apex court observation about the
police took place while hearing a peti-
tion of Gurjinder Pal Singh, a 1994
batch IPS officer, who had requested it
to cancel FIRs charging him with cor-
ruption and conspiracy against the
Chhattisgarh government. He alleged
that the state’s Congress government
was hounding him as he was seen to be
close to the previous BJP-led ad minis -
tration. It’s not uncommon to find such
cases in almost every set up in the coun-
try. It is no wonder that Shankar Sen,
Director, Human Rights Commission of
India, said that the police and politi-
cians work with “bunk er mentality” pro-
tecting one another.

India Legal spoke to a cross-section
of judges, police officials, politicians and
journalists for their views on this con-
tentious topic:

JUSTICE MAHESH GROVER, 
FORMER JUDGE, PUNJAB &
HARYANA HIGH COURT
The necessity of separation of powers in
a polity was propounded long time back
and read into our Constitution. The exer-
cise of legislative, executive and judicial
powers operates in separate orbits but
what happens if the trajectory goes awry
with the executive and the legislative
wings colluding with each other, and the
judiciary is a mute spectator? Rule of law
would become the first casualty. If the
law is not to become a tyrant, it would
largely depend on the effective function-
ing of all the three wings autonomously.

The police being a part of the execu-
tive is expected to have a certain degree
of autonomy, much like the judiciary
and if compromised, it is likely to set in
motion decadence which is incapable of
reversal. Any institution survives on per-
ception and if corroded, will erode the
confidence of the people. It is men with
flesh and blood who operate the system
and their vices are likely to find reflec-

tion therein.
Failure of these
men to uphold
the values
expected of them
would lead to
loss of percep-
tion among the
public. A police
personnel is uni-
formed and
identifiable and

symbolises a dignified authority who can
protect people, but if the perception
gains ground that this authority buckles
be fore the political class, then it will
cause a dent in that image alone and
none other because the political class is
al ways viewed with scepticism.

The adage “who will police the
police” implies that it is the institution
and the men within who have to allay
the apprehensions of the people. If they
fail, then the blame rests squarely at the
doors of the police itself. The recom-

- oC hgniS hsakarP eht fo snoitadnem
mmittee and the directions of the Sup -
reme Court in this regard need to be
implemented if an effort has to be made
to reform the police structure.

Once we acknowledge the necessity of
reforms, it signifies that decay has set in
and unless addressed, can lead to a col-
lapse. The Supreme Court is, therefore,
right in putting the onus on the police,
for it is only they who have to rise to
resist the unreasonableness of the politi-
cal class, which wishes to use them as
tools of oppression. One doesn’t have to
go far to understand the semantics
behind selective raids invoking draconian
provisions of law. This destroys the har-
monious balance that the rule of law
seeks to enforce and converts law into a
tyranny, and a democratic polity into a
police state, which no one desires, ex cept
the ruling class which stands to gain
from it.

VN RAI, FORMER DIRECTOR,
NATIONAL POLICE ACADEMY,
HYDERABAD
Complicit policing is not new in the
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trend that police officers side with the
ruling party.” The Court made no bones
of the allegations of politically-motivated
investigations and the police targeting
rivals of the ruling party. “Police officers
who want to be in the good books of the
ruling party misuse power and harass
political opponents,” the bench said,
asserting that police officers must stick
to the rule of law.

In addition, a commission looking
into the Vikas Dubey encounter case of
UP said recently that it was the police
who should be held responsible for the
trend. But besides the police, many
other departments patronise and side
with the powers that be, it said.

Illegal activities of politicians, such

The SC bench headed by Chief Justice of
India NV Ramana observed that it was a

disturbing trend that police officers side
with the ruling party. The bench said that

they must stick to the rule of law.   
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Indian scenario.
The lure of money
and political
patronage has
proved to be too
tempting for the
average police
functionary. Being
a yes man to an
individual politi-

cian or displaying loyalty towards the rul-
ing dispensation has be come the norm
now. The 2006 Prakash Singh judgement
tried to insulate policing from politics but
failed owing to stiff opposition from the
political executive. 

One way to translate the chief justice’s
resolve to see police officers stick to the
rule of law would be to galvanise local
magistrates and judges into ensuring pro-
cedural integrity during various stages of
investigations.

KP SINGH, FORMER DGP,
HARYANA
Ours is not a constitutional police but a
colonial police. It is the duty of the police

to adhere to con-
stitutional values
and up hold the
rule of law. They
have no option
but to discharge
their functions in
a free, fair and
impartial manner.
This is precisely

the reason safeguards have been pre-
scribed under Article 311 of the Consti -
tution—to protect them against any arbi-
trary punishment. A functional democra-
cy like India governed by the rule of law
cannot afford its police be having like the
personal army of feudal lords. The law is
the master of the po lice. The police
should be held accountable for each act
of omission and commission and be pun-
ished severely.

SAMPAT SINGH, FORMER HOME
MINISTER OF HARYANA
The police-politician nexus encompasses
money and muscle power and has grown

stronger over the
decades. Po lice -
men de pend on
politicians, right
from re cruitment
to their postings
later on as their
careers progress.
This vice like grip
needs to be bro-

ken. The level of politics has reached the
gutter-level. Politicians need the police to
strengthen their control over voters, and
money and muscle power come into
play there.

RAMAN MOHAN, SENIOR JOUR-
NALIST, THE TRIBUNE

In the eighties,
political meddling
in routine policing
was limited to
serving the chief
minister’s crucial
political interests
like moving Jar -
nail Singh Bhin -
dran wale safely

out of Chando Kalan in Haryana in 1981
when the Punjab police was chasing him.
Two decades later, this deteriorated to
SPs seeking the chief minister’s directions
on how far they should let protesters pro-
ceed towards their destination and how
much force to use if needed. Now even
cronies of powerful politicians are inter-
fering. Misuse of the police to ha rass
political opponents of ruling politicians
too has followed a similar graph.

TEJINDER S BEDI, FORMER
TECHNOCRAT HEAD HR &
ADMINISTRATION, NOIDA MNC

A criminal in a
former political
outfit becomes a
saint in a new
avatar if his de -
fection has
served the objec-
tives for which he
has been lured
over. As a result,

whether it is the judiciary, the execu-
tive or the media, all are witnessing
constant erosion of moral values with
upright, honest and rational people
getting increasingly silenced. The
nexus between politicians and each
pillar of democracy has become
stronger day by day.

SC ANAND, AN OCTOGENARIAN
RAILWAY OFFICER, AMBALA
Recently, I was astonished to read in

the newspaper
that 15 percent
MPs and MLAs
had been con-
victed in crimi-
nal cases in
2019-2021 and
about 233 MPs
and MLAs are

muscle-powered goons. The question
that arises is: what should the police
force do to deal with such elements?

MAHIPAL NAVAL, JAIPUR-BASED
BANKER
The Supreme
Court should
ensure that the
public is confi-
dent that the
process of law is
available to all
equitably and
special late
night/emergency
hearings are

open to all irrespective of the agg rie -
ved party lawyer's status be it Kapil
Sibal, Abhi shek Manu Singhvi or any-
one else.

The apex court’s observation should
make all right-thinking people think of
cleansing the malaise and breaking the
unholy nexus between the ruling party
and the police force at its command.

—The writer is a retired IPS officer
of Haryana cadre and a practising

advocate. He is also a columnist and a
commentator

Legal Reforms/ Column/ Politicians-Police Nexus/ Rajbir Deswal
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Legal Reforms/ Opinion/ CJI’s Remarks                          Justice Kamaljit Singh Garewal 

 RE we not Indianised
enough where law is con-
cerned? In a call to
Indianise the legal sys-
tem, Chief Justice NV
Ramana said: “Indiani -

sation of the country’s legal system is the
need of the hour and it was crucial to
make the justice delivery system more
accessible and effective, the courts need
to be litigant-centric, and the simplifica-
tion of justice delivery should be the
pressing concern. Very often the justice
delivery poses many barriers for the
common people. The working and the
style of courts do not sit well with the
complexities of India. Our systems,
practice, rules being colonial in origin, it
may not be best suited to the needs of
the Indian population. There was need
to adapt to the practical realities of our
society and to localise our justice deliv-
ery system.”

There are two ways to interpret what
the chief justice said. Some feel that the
time has come to stop speaking about
the achievements of our judiciary, our
great public interest litigation, our con-
stitutional morality and the strength of
the Constitution. As long as quick, effec-
tive and inexpensive justice does not
reach the common man, boasts about
our grand constitutional scheme may be
taken with a pinch of salt. There are
others who feel that we have a very
strong judiciary, therefore, everything
the judges do is high-class justice being
efficiently delivered to the vast multi-
tude of our countrymen. The blame for
the slow speed of the judicial process

SIMPLIFY TO 
INDIANISE
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The drafting of the Constitution did not Indianise it. That is why the CJI’s call for Indianising the legal
system should be taken seriously so that the language of law is simple, instead of being long and prosaic

A

justice to the people, and at least one
app eal, while the constitutional system
watches over it. The Constitution is the
fundamental law of our land, and its
basic structure like separation of pow-
ers, independence of the judiciary and
primacy of rights are its pillars. The
Cons titution often steps in to protect
the rights of the citizens and in this way
also delivers first instance justice to the
justice seeker. 

Our Constitution is based on founda-
tions provided by the Government of
India Act, 1935, a product of the British
Parliament and the result of the Simon

- noC elbaT dnuoR eht dna noissimmoC

lies with the executive which does not
clear appointments in time, they say.

The reality is somewhere in between.
The legal system in every nation is de -
signed to deliver quick, first instance

“Indianisation of the country’s legal 
system is the need of the hour and it was

crucial to make the justice delivery 
system more accessible and effective....

Our systems...being colonial in
origin...may not be best suited to

the...population...” 
—Chief Justice of India NV Ramana

ferences. Admittedly, this piece of impe-
rial legislation for the country was not
made in India, but was the law which
laid the basis of the Constitution in
1950. The 1935 Act created a federation
and introduced provincial autonomy,
though only in the British provinces.
The princely states were given the
option to join the federation and come
under the 1935 Act, but they stayed out.
In this way, the people belonging to the
princely states—ab out 88 million (23%
according to 1941 census)—were left out
of the constitutional scheme under the
Government of India Act, 1935. There
were 565 princely states which joined
India after 1947, with out having been a
part of British In dia and subject to its
legal system.

The drafting of the Constitution by
the Drafting Committee took

- nI ton did yeht tub ,sraey eerht
hcum oot deiler yeht esuaceb ti esin aid

on the scheme of the 1935 Act, and
some provisions of the constitutions of
Great Britain, the US, Canada and other
countries. Let us presume that the basic
features of the Constitution have saved
our Indianess. But what was not consid-
ered by the Founding Fathers or by later
parliaments and what is now of concern
is whether our legal system is Indian en -

ough or not.
The British had put together the sys-

tem of laws to rule the jewel in their
- da ew dna ,sdrawno 7581 morf nworc

opted this legal system as a measure of
continuity, without seriously considering
whether it would suit us. It is here that
the foreign origin of our legal system is
somewhat worrying. Our basic laws and
procedures are not Indian in origin. The
Civil Procedure Code of 1908 vintage
has been amended time and again, but
its basic structure was inherited from
the British. Similar is the case with the

,0681 edoC laneP eht ,2781 tcA tcart noC
- irC fo edoC eht ,2781 tcA ecnedivE eht

minal Procedure 1898. These are the
laws which form the basis of our legal
system, but can it be honestly said that
these laws are “Indian”?

The Code of Criminal Procedure,
1973, dominates the criminal justice sys-
tem and is a replica of the 1898 code,
with a few cosmetic changes. It was not
at all an attempt to Indianise. This Code
has been made to look like a completely

new procedure Code, which it certainly
is not. This is rather unfortunate
because this is “the procedure estab-
lished by law” which stares the citizen in
the face when his life or liberty is taken
away by the State. A poor villager in a
remote area, arrested not knowing why,
is then taken before the magistrate,
without a lawyer to assist him, and then
sent off to police or judicial custody,
after which he must start seeking bail. If
he is given a copy of the Code, he shall
be bamboozled, and the foreignness of
the procedure will devastate him. There -
fore, the need to Indianise our legal sys-
tem is urgent. The question is how
should this be done.

The State is mandated to provide le -
gal services to the citizen under Article
39A. We have district and state legal
services authorities functioning for a
long time. Their activities should be
expanded and lawyers must step for-
ward to make use of alternative disputes
redressal (ADR) avai lable through legal
services. May be some form of incentive
should be gi ven by the State to lawyers if
they are able to get disputes sorted
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The legal education in India is not con-
ducted in the language spoken by vil-

lagers or small townsmen. If the legal sys-
tem is to be Indianised, it must be decen-

tralised. Our judiciary is too urban-centric.  

WOEFUL DISCONNECT
Litigants attending a Lok Adalat. Quick,
effective and inexpensive justice must reach
the common man 

UNI
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out through ADR and save judicial time
and resources.

One goes back again and again to
rural and small town India to really
come to grips with the need to India -
nise the legal system. The first thing
that comes to mind is that legal educa-
tion is not conducted in the language
spoken by villagers or small townsmen.
The legal system is, therefore, alien to
them. The disputes which arise, and for
which the legal system has been
designed, can be satisfactorily resolved
only in the language of the parties.

Simplify the legal system to India -
nise it should be goal. This can be
achieved by simplifying the language of
law and the judgments of courts. We
must accept that our pleadings and
judgments are too lengthy and often
prosaic. Court documents are difficult
for an ordinary person to understand.
And what is worse is that they are
mostly in a language which is foreign to
him. Laws of evidence are hyper-techni-
cal. Unfortu nately, we did not switch
over to Indian languages after Inde -
pendence and did not allow them to
develop in the legal field.

Indianisation of the legal system
must require programmes to develop
regional languages for court work. The
world over, legal language is being sim-

plified to bring clarity, precision and
brevity. A vibrant movement has sprung
up in the English-speaking world to
adopt a new language which is called
plain, not plain English, but just plain.
Of course, German and languages
which have Germanic roots like Dutch,
Swedish and Norwegian are very closely
related to Sanskrit and are considered
the best for legal work because they are
simple and not highbrow like English
is with its background of Shakes pea -
rean literature.

If the legal system is to be truly In -
dianised, it must be decentralised
as well. Our judiciary is far too

urban-centric. No one talks about the
legal problems of the common folk
because there is a woeful disconnect.
Therefore, there is a need to strengthen
district courts for Indianising the legal

system. This can be done by enacting a
noitcidsiruj )3(23 elc itrA gnirrefnoc wal

to district judges. Even forming region-
ot truoC emer puS eht fo sehcneb la

hear appeals would save routine civil
and criminal litigation from crowding
the constitutional wing of the apex
court. Trial court judgments in criminal
trials are usually unnecessarily long,

si egduj lairt eht taht lla sa er ehw
required to record is a finding of guilt
or innocence, and his reasons. 

Lastly, the draftsmen also must carry
some blame. When they have the choice
between using short sentences and
lengthy paragraphs, they give us the lat-
ter. A classic example of bad drafting is
the land acquisition law passed in 2013.
Why such a lengthy title was used when
there was a choice to call it the Land
Acquisition Act, 2013 and why no one
in Parliament objected to this legislative
abomination shows that we are not
ready for Indianising the legal system
through simplification, at least not yet. 

Simplify first; the legal system shall
Indianise automatically, otherwise it
may perish.  

—The writer is former judge, Punjab
& Haryana High Court, Chandigarh

and former judge, United Nations
Appeals Tribunal, New York

Legal Reforms/ Opinion/ CJI’s Remarks/ Justice Kamaljit Singh Garewal 

INFLUENCED BY THE WEST
The Drafting Committee of the Constitution did
not Indianise it as they relied too much on the
1935 Act and constitutions of other nations

SAVING JUDICIAL TIME AND RESOURCE
The lawyers must step forward to make use of
ADR available through legal services   
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HE landmark initiative
comes after the recom-
mendation for his
appointment as a judge
had been stalled for the
past four years due to the

Union government’s objections because
of his sexual orientation and the fact
that his partner is a foreign national.
In those four years, the judiciary has
come a long way in expanding the
Constitutional pledge of equality and
also gay rights. In 2018, another his-
toric judgment of the apex court
decriminalised same-sex relationships
between consenting adults, reversing a
colonial-era law. However, the apex
court deferred a decision on Kirpal on
four occasions, perhaps discouraged by
the government’s stand that Kirpal’s

History in 
the Making

In a momentous move, the CJI Ramana-led SC collegium
has recommended the elevation of senior advocate
Saurabh Kirpal as a judge of the Delhi High Court. If

approved by the centre, Kirpal may become the country’s
first openly gay judge in a court. It will once again

establish the fundamental rights of the Constitution
By Dilip Bobb
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A POSITIVE STEP
The centre may find it difficult to object to the CJI
Ramana-led SC collegium's recommendation to
elevate Saurabh Kirpal (above right) as a judge of
the Delhi High Court; (facing page) the SC had
decriminalised same-sex relationships in 2018  

collegium. However, the top court later
decided to defer the decision on app -
ointing him as a judge. “Media reports
seemed to indicate the issue might
have been the nationality of my partner
who is Swiss. Had I been a straight
man with a foreign spouse, this would
not have been an issue; former Sup -
reme Court judges have had foreign
spouses. But it became an issue only
because I am not,” Kirpal had told a
newspaper then.

That same year, Kirpal was desig-
nated as a senior advocate by the Delhi
High Court after all the 31 judges of
the High Court unanimously endorsed
his designation. That the apex court
has now discarded its initial hesitancy
is a positive step. It is also in keeping
with its resounding judgment during
the Navjet Johar and others vs Union
of India case when it declared that
“the choice of LGBT persons to enter
into intimate sexual relations with
persons of the same sex is an exercise
of their personal choice, and an expres-
sion their autonomy and self-determi-
nation.” 

In 2021, we live in a society where
traditional biases and prejudices have
largely been discarded in favour of
more modern and progressive think-
ing—and laws. Today, the question of
equality and inclusiveness is affecting
institutions and organisations across
the board and it would be a travesty
of justice if the same were not applied
to the courts of the land and its
appointments based on merit, not sex-
ual orientation. 

The final decision now rests with
the government but in this case, it will
find it difficult to object to the Chief
Justice of India NV Ramana-led col-
legium’s recommendation. To do so
would leave it open to ridicule and
regressive bias. Justice Kirpal deserves
his seat on the bench. 
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partner being a foreign national led to
“conflict of interest” and a security
risk. In fact, former Chief Justice of
India SA Bobde had written to the law
minister asking for clarification on the
intelligence reports.   

Saurabh Kirpal is fully deserving
of the elevation. He graduated
from Delhi’s St Stephen’s College

and then earned a law degree from the
Univer sity of Oxford and a Masters in
Law from the University of Cambridge.
He returned to India following a brief
stint at the United Nations in Geneva.

The 49-year-old advocate is the son
of Bhupinder Nath Kirpal, who served
as the 31st Chief Justice of India from
May to November in 2002. Kirpal has
been practising at the Supreme Court

for more than two decades. He was also
the counsel for Navtej Johar, Ritu
Dalmia and others in the celebrated
case that led to the landmark reading
down of Section 377 of the Indian
Penal Code in 2018, thus decriminalis-
ing gay sex.

He has written an anthology titled,
“Sex and the Supreme Court: How the
Law is Upholding the Dignity of the
Indian Citizen” and is also a board
member of the Naz Foundation Trust, a
Delhi-based NGO that has been at the
forefront of India’s battle against Sec -
tion 377.

Kirpal was first recommended for
elevation in 2017 by the Delhi High
Court collegium, then led by Acting
Chief Justice Gita Mittal. The proposal
was also approved by the apex court’s



HE Chief Justice of India
(CJI), NV Ramana, congratu-
lated all legal services authori-
ties under the aegis of the Na -
tional Legal Services Authority
(NALSA) for putting in tre -

mendous efforts to carry out legal aware-
ness and outreach programmes at the
grassroots level. He was recently speaking
at a function to mark the completion of the
seven-week long Pan India Legal Aware -
ness and Outreach Campaign. 

He stated that NALSA has an important
role to play keeping in mind the poverty
and other ills plaguing millions in India
which affect their right to have legal 
representation. 

The CJI remembered India’s first prime
minister Pandit Jawaharlal Nehru and said:

-garf yrev a detirehni aidnI tnednep ednI“
mented society and as Pandit Nehru said
‘calling a starved man free was nothing but
to mock him’. People’s aspiration for digni-
fied life is often met with challenges.”

NALSA had organised a valedictory cer-
emony of the Campaign in New Delhi
recently. The CJI is the Patron-in-Chief of
NALSA and was the chief guest at the func-
tion which was also attended by Smriti
Irani, union minister for women and child
development; Justice UU Lalit, judge, Sup -

- riahc evitucexe dna ,aidnI fo truoC emer
man, NALSA; Justice AM Khanwilkar,

- riahc dna ,aidnI fo truoC emerpuS ,egduj
person, SCLSC; and KK Venugopal, attor-
ney general of India.  

The event was also attended by patron-
in-chiefs and executive chairpersons of all
the State Legal Services Authorities as well
as chairpersons of all the High Court Legal
Services Committees, NALSA’s central
authority members, the Bar Council of
India, the Supreme Court Bar Association,
the Supreme Court Advocates on Record
Association, advocates, law students and

A Major Milestone
As the Patron-in-Chief of the National Legal Services Authority, CJI Ramana has ensured that
Pan India Legal Awareness and Outreach Campaign reaches more than 100 crore citizens of
India. The Constitution provides for free legal aid to the poor and weaker sections of society 
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While marking the completion of the Pan India Legal Awareness
and Outreach Campaign in New Delhi, CJI Ramana

congratulated all the legal services authorities for their hard
work in making the campaign a success.

future endeavours. 
A pre-recorded video of Kiren

Rijiju, union law minister, was also
played, wherein he congratulated
NALSA and expressed great satisfac-
tion regarding the impact of the
Campaign.

Justice Khanwilkar in his address
thanked all those who made the cam-
paign successful.

Venugopal said that the campaign
was one of a kind and was made possi-
ble under the leadership of the CJI,
Justice Lalit and Justice Khanwilkar. 

Earlier on the Legal Services Day
observed by NALSA on Novem -
ber 9, the CJI had praised

NALSA for spreading legal awareness
and upholding justice for the poor
and the needy. While speaking at a
function in Greater Noida’s Sharda
University, the CJI had said that the
young lawyers should remain alert to
social realities surrounding them and
respond accordingly. 

He said that the law students are
benefitting by getting to know the
ground realities through the legal serv-
ices authorities. He said: “What I find
more beneficial is that these students
are becoming major players in the legal
aid movement. They are essential for
expanding the outreach of legal servic-
es to every corner of the country.” 

“The decision to join the legal aid
movement will pave the path for a
great career. This will help you incul-
cate empathy, understanding and a
sense of selflessness. Remember, unlike
other professions, the legal profession
is not about profit maximization, but
about service to society,” he said. 

The CJI said that the role of legal
services authorities is no longer limited
to the provision of court-based legal
representation and they also work on
legal awareness, legal literacy, social
action litigation, settlement of disputes
through Alternate Dispute Resolution
mechanisms, among others.

—By India Legal Bureau
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various law faculties.
The Campaign, which was organ-

ised as part of the “Azadi Ka Amrit
Mahot sav,” tried to ensure that no per-
son, especially the poor and the mar-
ginalised, remained unaware about
their legal rights even after 75 years of
India’s Independence. 

A rough consolidated figure citing
the efforts of the four-phased Cam -
paign show that more than 100 crore
people have benefitted from it. 

A wide range of programmes were
organised to attract the attention of
the youth as well as law students in the
Campaign as they play a significant
role in generating awareness about
legal rights and could help in the out-
reach of the Campaign 

Bouquet and mementoes were pre-

sented at the function to the guests by
the children which included specially-
abled ones who also performed during
the event.

Justice Lalit, who also spoke at the
event, appreciated the efforts of law -
yers attending it, the paralegal volun-
teers, functionaries of various legal
services authorities, law students and
others who made the Campaign a huge
success. He also stressed upon the need
to enhance the quality of legal aid to
build a trust for the legal services
authorities.

Smriti Irani, while commending the
success of the Campaign, said that it
has sent a message to the nation that
“free legal aid is not a charity rather it
is a matter of right”. She extended her
ministry’s support to NALSA for its



No More Holy Cows
Civil Liberties/ Pegasus Verdict

F you want to keep a secret, you must also
hide it from yourself,” Chief Justice of India
(CJI) NV Ramana said at the start of the
Pegasus ruling, quoting from George Orwell’s
Nineteen Eighty-four. A three judge-bench of
CJI NV Ramana and Justices Surya Kant

and Hima Kohli noted that the allegations were
“serious” and that the “truth has to come out.” 
The bench was responding to a bunch of petitions
filed by senior journalists and activists. As
Justice Ramana said: “This court has always been
conscious of not entering the political thicket.
However, at the same time, it has never cowered
from protecting all from the abuses of fundamental
rights.”

Justice Ramana said the Court normally would
not go by news reports. But the batch of writ peti-
tions, based mostly on news reports about alleged
snooping through the Israeli spyware Pegasus,

Generally, when it comes to matters of national security, the courts have been wary of taking a stand.
Not so under the tenure of CJI Ramana who lost no time in taking up the case involving the Israel origin
Pegasus spyware which was given to the Indian government and allegedly used to spy on journalists
and others. It was another example of enforcing the fundamental rights laid down by the Constitution 
By Dilip Bobb

I
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“

tion had proved so. In addition senior
journalists N Ram and Sashi Kumar had
also filed a PIL, as did advocate ML
Sharma, Rajya Sabha MP John Brittas,
the Editors Guild of India, activist
Jagdeep Chhokar, and Narendra Mishra.

The Court referred to the need to
protect sources of journalists. “Having
regard to the importance of the protec-
tion of journalistic sources for press
freedom in a democratic society and the
potential chilling effect that snooping
techniques may have, this Court’s task in
the present matter, where certain grave
allegations of infringement of the rights
of the citizens of the country have been
raised, assumes great significance,” the
CJI said, and added: “In this light, this
Court is compelled to take up the cause
to determine the truth and get to the
bottom of the allegations.”

The three-judge bench also ordered a
through inquiry into allegations of
unauthorised surveillance using the
Pegasus spyware. The inquiry is to be
conducted by a three-member technical
committee formed by the Court and
headed by Justice RV Ra veen dran, a for-
mer judge of the Supreme Court. The
panel would prepare a report after a
thorough inquiry into the Pegasus
snooping scandal and submit it before
the apex court “expeditiously”.
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“raise an Orwellian concern about the
alleged possibility of utilising modern
technology to hear what you hear, see
what you see and to know what you do”.
The bench spoke about the “sacred pri-
vate space of an individual”.

“We live in the era of information
revolution, where the entire lives of
individuals are stored in the cloud or in
a digital dossier. We must recognise
that while technology is a useful tool for
improving the lives of the people, at the
same time it can also be used to breach
that sacred private space of an individ-
ual,” the CJI said. Invasion of privacy
affects all citizens, not journalists and
activists alone, he observed, adding that
members of a civilised democratic soci-
ety have a reasonable expectation of
privacy. “Every citizen of India ought to
be protected against violations of priva-
cy. It is this expectation which enables
us to exercise our choices, liberties and
freedom,” the apex court said.

The Court acknowledged that the
right to privacy could not be claimed to
be absolute. “However, any restrictions
imposed must necessarily pass constitu-
tional scrutiny.” The bench said surveil-
lance may be essential for fighting vio-
lence and terror when a need may arise
to interfere with the right to privacy of

an individual, provided it is carried out
only when it is absolutely necessary
to protect national security and is pro-
portional.

Earlier, unhappy with the centre’s
reluctance in submitting details
of the alleged Pegasus snooping

operation in an affidavit, the CJI had
told Solicitor General Tushar Mehta,
who was appearing for the Union gov-
ernment, that “beating around the bush”
will not resolve the issue. The govern-
ment had said it didn’t wish to file a
detailed affidavit on pleas seeking an
independent probe into the alleged
Pegasus snooping, citing national secu-
rity reasons.

One news website had revealed the
names of 160 individuals, including
politicians of the Opposition, journal-
ists, a former Supreme Court judge, ac -
ti  vi sts and the woman who had alleged
sexual harassment by former CJI Ran -
jan Gogoi—who had been potentially or
successfully snooped upon. Four jour-
nalists—Paranjoy Guha Thakurta, SNM
Abdi, Prem Shankar Jha and Rupesh
Kumar Singh—and activist Ipsa Shat -
akshi had moved three separate peti-
tions in the Supreme Court, noting that
their phones had been hacked into using
the spyware and that forensic examina-

“This Court has...been conscious of not entering the political thicket. However...it has
never cowered from protecting all from the abuses of fundamental rights.”

—Chief Justice of India NV Ramana



bench of Chief Justice of
India NV Ramana and
Justices Surya Kant and
Hima Kohli said that if
any court finds that an
offence registered under

the Scheduled Castes and the Scheduled
Tribes (Prevention of Atrocities Act),
1989 is primarily a private or civil matter
or has not been committed due to the
caste of the victim, the Court can use its
inherent powers to quash the hearing in
that case. The bench passed the order
while hearing a petition in a property
dispute case involving a Scheduled
Caste woman.

The case pertained to a civil dispute
over the ownership and possession rights
of a piece of land between Ram awatar
(appellant) and his neighbour Prembai
(complainant) in Madhya Pradesh.
Ramawatar and Prembai live in adjoin-
ing houses and were entangled in a
property dispute with respect to a por-
tion of land on which Prembai’s house
was built.

Ramawatar and his brother broke
down a wall to make a door that opened
into the house of Prembai. When she
resisted, a quarrel ensued between the
two and Ramawatar threw a brick at
Prembai. A complaint was thereafter
lodged at the concerned police station on
the same day and an MLC was also per-
formed. As the nature of the injury was

simple and the offence was found non-
cognisable, the police did not take any
further step. 

On the following day, when Prembai
was sitting in front of her house, Ram -
awatar and his brother appeared at the
spot. They were enraged that Prembai
had lodged an FIR against them. They
started abusing her with repeated refer-
ence to her lower caste and also threat-
ened her with dire consequences.

Prembai and her husband reported
the incident to the Harijan Welfare
Police Station, and an FIR was lodged
against the accused under the
SC/ST Act. 

The case went to the trial court which
noted that Prembai belonged to the
“Prajapati” community which is a
Scheduled Caste. It was also observed
that both the parties had admitted that
there was a pending property dispute
between them. 

The Court further noted that the
prosecution witnesses had, by and large,
supported the version of Prembai and
had substantiated that Ramawatar and
his brother Kuddu used deprecatory lan-

guage against Prembai. It also found that
Ramawatar had made specific reference
to Prembai’s caste with the intent to
insult her. The actions of Ramawatar
and co-accused Kuddu were held to be
in contravention of Section 3(1)(x) of the
SC/ST Act, read with Section 34 IPC.
The Court convicted both the accused
and sentenced each of them to rigorous
imprisonment for six months.

Aggrieved by the verdict, both the
accused filed an appeal before the
Madhya Pradesh High Court’s Jabalpur
Bench. However, the co-accused Kuddu
passed away during the pendency of
proceedings. 

The primary contention of Rama -
watar before the High Court was that
the abuses, if any, were not meant to
demean Prembai as a member of the
Scheduled Caste community and the
incident occurred only because of a
property dispute between the parties. It
was thus submitted that the alleged inci-
dent could not attract the provisions of
the SC/ST Act.

Caste and 
the Courts
In a significant verdict, a CJI-led bench held that powers
under Article 142 of the Constitution or that of High Courts
under Section 482 of the CrPC can be invoked to quash
proceedings under the SC/ST Act 1989

A
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A bench of Chief Justice of India NV
Ramana and Justices Surya Kant and

Hima Kohli passed the order while hearing
a petition in a property dispute case

involving a Scheduled Caste woman.

question. The Court held that it had
been clarified that the jurisdiction of a
Court under Section 320 CrPC cannot be
construed as a proscription against the
invocation of inherent powers vested in
the Court under Article 142 of the
Constitution nor on the powers of the
High Courts under Section 482 CrPC.

It was further held that the touch-
stone for exercising the extraordinary
powers under Article 142 or Section 482

CrPC, would be to
do complete justice.
“Therefore, the
Court or the High
Court, as the case

may be, after having given due re gard to
the nature of the offence and the fact
that the victim/complainant has willingly
entered into a settlement/ compromise,
can quash proceedings in exercise of
their respective constitutional/ inherent
powers,” the bench said.

—By Adarsh Patel and India Legal
News Service
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However, after re-appraising the evi-
dence on record, the High Court dis-
agreed with Ramawatar’s contention
and held that there was sufficient mate-
rial to establish that Prembai being a
member of the Scheduled Caste commu-
nity was humiliated by Ramawatar.
Thus, concurring with the findings of
the trial court, the High Court upheld
the order of conviction and sentence
passed against Ramawatar. He then
appealed in the
Supreme Court.

The counsel for
Ramawatar submitted
in the apex court that
the parties were residents of the same
village and the enmity no longer existed
between them. It was submitted that the
parties wished to settle their dispute so
that they may continue to have cordial
relations. However, the counsel for
Madhya Pradesh (where the dispute
took place) vehemently opposed such
recourse. It was contended that there
was a concurrent finding of conviction,

and no substantial question of law was
involved in the appeal.

Having heard counsel for both par-
ties, the apex court observed that two
questions arose for its consideration in
the appeal. First, whether the jurisdic-
tion of the Court under Article 142 of the
Constitution can be invoked for quash-
ing of criminal proceedings arising out of

fi dnA .”ecne ffo elbadnuopmoc-non“ a
yes, whether the power to quash pro-

ceedings can be extended to offences
arising out of special statutes such as the
SC/ST Act.

So far as the first question is con-
cerned, the apex court referred to its
judgment in Ramgopal & Anr vs The
State of Madhya Pradesh, wherein, a two
judge-bench consisting of Chief Justice
of India NV Ramana and Justice Surya
Kant was confronted with an identical

Two questions arose before the Court—whether Article 142 can be invoked for
quashing criminal proceedings arising out of a non-compoundable offence, and if yes,

whether that can be extended to offences arising out of SC/ST Act.

FIGHTING FOR JUSTICE
(Left) A protest by SC/ST women for rights
guaranteed to the community under the
Constitution; people booked unfairly
under the SC/ST Act will benefit from this
verdict by the CJI Ramana-led bench



Civil Liberties/ Column/ J&K Internet Shutdown Verdict                         Prof Upendra Baxi
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N the eve of the 70th cen-
tenary of the Republic
Day, a Supreme Court
bench of Justices NV Ra -
mana, R Subhash Reddy
and BR Gavai revived

faith in the constitutional ideals of liber-
ty and dignity. 

In Anuradha Bhasin (January 10,
2020), the Court describes J&K as a

“land of inherent contradiction” torn
between violence and “incredible beau-
ty”. But it makes no judgements on
“political propriety” of parliamentary
law but carefully delineates its jural
scope. And the tasks of doing justice
although no less difficult than the politi-
cal, is stated as that of balancing “securi-
ty and liberty concerns so that the right
to life is secured and en joyed in the best

possible manner”.
The Court did not invalidate the

present orders under Section 144 CrPC
and internet shutdown but laid down
some criteria of validity for these. Critics
may be right to express constitutional

A Progressive
Judgment

Constitutionalism and judicial duties were articulated accurately in this Supreme
Court judgment penned by Justice NV Ramana. It is hoped that the judicial voice is

heard by all organs of the State and representatives of the people

LEGAL POSITION
The SC agreed that internet access is a “tool”
of the right to freedom of expression O
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anxiety because experience shows that
the negotiation of judicial labyrinth is
very time-consuming in a citizen’s strug-
gle to ensure constitutionality in State
action. Even so, one hopes that the very
enunciation of norms and standards will
have a positive democratising effect.

- ed lanif eht tiawa llits tsum lla ew dnA
cision on the matter of constitutionality
of the repeal of Article 370, yet to be
heard by the Court.

That said, the self-discipline of the
Court is worthy of applause. It affirms
that constitutional adjudication requires
a reasoned elaboration and a justifiable
judicial discourse, in the arena of viola-
tion of basic human rights. Of course, as
I demonstrated long ago (in my book
Supreme Court and Politics) constitu-
tional politics—the politics of interpre-
tation—is different from competitive
power politics because the latter is self-
interested reason while the former is
disinterested in the outcomes. Another
way is to say that what we have in con-
stitutional adjudicative politics is the
conflict of values rather than conflict of
rival interests.

The presumption of constitutional-
ity of legislative action will
remain in place based on the

premise that the political class, in mak-
ing and enforcing the law, respects the
basic rights guaranteed in Part 111 of the
Constitution, including new rights—
standards that emerge as necessary
emanations from the doctrine of the
basic structure and essential features of
the Constitution. While the Court cate-
gorically says that it is not our “forte to
answer whether it is better to be free
than secure or be secure rather than
free”, it will always respond to “ensure
that citizens are provided all the rights
and liberty to the highest extent in a
given situation while ensuring security
at the same time”.

- netnoc suorogiv eht gniraeh nopU
tions advanced by the State (through
attorney general and the additional
solicitor general) and by Vrinda Grover,
Kapil Sibal, Dushyant Dave, Sanjay

Hegde and other distinguished lawyers
for the petitioners and interveners, the
Court framed five issues. First, whether
the “Government can claim exemption
from producing all the orders passed

- ro rehto dna ,CPrC ,441 noitceS red nu
- eS ”?seluR noisnepsuS eht rednu sred

cond, whether the freedom of speech
and expression and freedom to practise
any profession or to carry on any occu-
pation, trade or business over the inter-
net is a part of the fundamental rights
under Part III of the Constitu tion.
Third, whether the government’s action
of prohibiting internet access  is valid.
Fourth, whether the imposition  of
restrictions under Section 144, CrPC
was valid. And fifth whether freedom

of press was “violated due to the
restrictions”.

In a far-reaching ruling on the first
issue, the Court decided that the State
must produce all orders under Section
144 of the CrPC, together with a state-
ment of objective grounds, because a
“democracy, which is sworn to trans-
parency and accountability, necessarily
mandates the production of orders as it
is the right of an individual to know”
and the State “has to act in a responsible

- itsnoC eht fo III traP dlohpu ot rennam
tution” and not “take away these rights
in an implied fashion or in casual and
cavalier manner”. 

As if this was not strong enough, the
Court goes further to state that this

The SC, through Justices NV Ramana
(left), R Subhash Reddy (below left)
and BR Gavai, has revived faith in the
constitutional ideals of liberty and dig-
nity. Whi le it says that it is not our
“for te to ans wer whether it is better to
be free than secure or be secure rather
than free”, it will always respond to
“ensure that citizens are provided all
the rights and liberty to the highest
extent in a given situation while ensur-
ing security at the same time”.
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normative constitutional expectation is
also “a requirement under natural law,
that no law should be passed in a clan-
destine manner”. These are strong words
given the fact that the judicial doctrine
of constitutional expectations is in its
infancy. Besides, the recent judicial ten-
dency, on a high growth curve, to rely
on natural law should be tempered with
the recall that it has acted historically
as an agent of emancipation as well as
of repression.

The difficulties of invoking the prin-
ciples of natural law are soon manifest
in the adroit judicial handling of the
second issue. While agreeing with the
view that internet access is a “tool” of
the right to freedom of expression and
the right to freedom of trade and busi-
ness, the Court clearly rules (in para-
graph 28) that as it has not been specifi-
cally argued by any counsel that “the
right to access the internet” be declared
as a“fundamental right…we are not
expressing any view on the same”. In
other words, internet access is not a fun-
damental human right, it may be pro-
tected merely as an aspect of Article 19
rights. The media and informed public
opinion, however, have perpetuated
the view that the right to access to
internet is a fundamental and natural

ton yam sthgir larutan ,yl eruS !thgir
depend on what counsel chose to argue!
Why did the Court stop short of a nor-
mative declaration of the right to inter-
net access?

The power of imposing reasonable
restriction is well analysed under
the newly fangled doctrine of

proportionality. Even the relatively un-
initiated may well appreciate the facts
that the power to “restrict” does not
include the power to altogether abrogate
the right and the State should make the
showing that out of a range of alterna-
tives, measures least restrictive to the

evah noitut itsnoC eht yb deralced sthgir
been adopted. But, of cou rse, the Court
chooses to reiterate and refine the “pro-
portionality” test as signifying that:

“A law interfering with fundamental

rights must be in pursuance of a legiti-
mate State aim… The justification for
rights-infringing measures that interfere
with or limit the exercise of fundamen-
tal rights and liberties must be based on
the existence of a rational connection
between those measures, the situation in
fact and the object sought to be ach -
ieved.… The measures must be neces-
sary to achieve the object and must not
infringe rights to an extent greater than
is necessary to fulfil the aim.… Restric -
tions must not only serve legitimate
purposes; they must also be necessary to
protect them” and “the State must pro-
vide sufficient safeguards relating to the
storing and protection of centrally
stored data.”

The orders passed under Section 144
of the CrPC fail to meet this test, and
rendering the right to constitutional
remedies infructuous by non-disclosure
of reasonable grounds based on a full

“application of mind” and stating objec-
tive reasons which citizens may contest.
The Court has done a great service in
saying that collective security is not 
best served by rank arbitrariness of
blanket orders.

Very much the same reasoning
extends to the last issue, which is dis-
cussed largely in terms of the “chilling
effects” on freedom of the press. Import -
antly, the Court enunciated the test of
“comparative harm”, under which the
judiciary is “required to see whether the
impugned restrictions, due to their
broad-based nature, have had a restric-
tive effect on similarly placed individu-

- sni eht ,eb yaM .”doirep eht gnirud sla
tant petitioner failed to prove such harm
as other newspapers were not disabled
and the ban on her newspaper itself
was not long-lasting. But subjective
dimensions of the experience of the
“chilling effect” should not have been so
readily dismissed.

The judicial discourse in this case
has to be read in the light of the wise
words uttered in Lt Governor, Delhi
(2018) where (speaking through Dipak
Misra, CJI), the apex court enunciated a
doctrine of “constitutional trust”. The
Court said that the “representative form
of government should not become a
government by elites where the repre-
sentatives so elected do nothing to give
effect to the will of the sovereign. The
elected representatives must not have
an ulterior motive for representing
their constituents and they should not
misuse the popular mandate awarded
to them by covertly transforming it
into ‘own rule’. The inherent value of
public accountability can never be
brushed aside.”

Never were Indian constitutionalism
and judicial duties articulated so accu-
rately and acutely and one hopes that
the judicial voice is heard by all organs
of the State and the representatives
of people. 

—The author is an internationally
renowned law scholar, an acclaimed

teacher and a well-known writer

The SC enunciated the test of “comparative
harm” under which the judiciary is required
to see whether the impugned restrictions

have had a restrictive effect on similarly
placed individuals during the period   
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three-judge bench of the Supreme
Court passed the order in response
to a petition filed by two lawyers
Mukesh Kumar and Ansarul Haq
Ansar, and journalist Shyam Meera
Singh, to quash the FIR filed

against them. They had been arrested and booked
under the draconian Unlawful Activities (Preven -
tion) Act (UAPA) for allegedly sharing fake infor-
mation on the recent Tripura violence on social
media. The bench led by Chief Justice of India
NV Ramana and comprising Justices DY Chan -
drachud and Surya Kant also issued notice to the
Tripura government. 

The Tripura Test
The Supreme Court bench headed by CJI Ramana upheld the right to freedom of speech and
expression enshrined in the Constitution by directing the state not to take any coercive steps

against two advocates and one journalist booked by the state police under UAPA
By Dilip Bobb

A

Freedom of Speech/ Communal Violence in Tripura

SEEKING CLARIFICATION
The SC bench of CJI Ramana (left) and Justices DY
Chandrachud and Surya Kant also issued a notice to Tripura
over the plea challenging the slamming of the UAPA 



criminalised then the victim in the
process is the idea of justice. Such cir-
cumstances, says the petition, strikes at
the very foundations of a participative
democratic society as it curbs the “free
flow of information and ideas” and no
inconvenient facts will be available in
the public domain for the citizenry to
demand “corrective action” from the
state where there have been shortcom-
ings and lapses on its part, the peti-
tioners said.

The petition says: “On 03.11.2021, a
day after the report was made public,
at the West Agartala Police Station
under Sections 153a/153b/469/471/
503/504/120b of Indian Penal Code
and Section 13 of Unlawful Activities
Prevention Act, 1967, against “un -
known persons”, and subsequent issue
of Section 41(a) notices under Code of
Criminal Procedure to the Two
Lawyers/Petitioners No. 1 and 2 on the
same date is an attempt to curb the
free flow of information from the riot
affected areas given that there is noth-
ing in the report which even remotely
supports any secessional activity, or
questions the sovereignty or territorial
integrity of India, or causes any disaf-
fection against the State of India. The
FIR is an attempt to muzzle their free-
dom of speech and expression and reg-
istration of FIR against them is ex facie
absurd, malicious, and abuse of law.”

A four-member fact finding team of
advocates, including the petitioners,
had visited some of the affected regions
in Tripura. On the basis of their inter-
action with locals affected by the vio-
lence and visits to sites where attacks
on mosques had occurred, they put in
the public domain a fact-finding report
titled “Humanity Under Attack in
Tripura #Muslim Lives Matter”, pub-
lished by Lawyers for Democracy, in a
press release at the Press Club of India
on November 2. 

It is pertinent to note that the
Tripura High Court has also taken suo
motu cognisance of the violence and
sought a report from the state
government.

The petition contended that UAPA
was invoked against the lawyers “to
supress a fact finding report” released
by them under the title “Humanity
Under Attack in Tripura #Muslim
Lives Matter” and against Meera “for
merely tweeting “Tripura is burning.”

The notice was issued to the Tri -
pura government in a plea challenging
the invocation of the UAPA, 1967, by
Tripura against members of civil socie-
ty, including advocates and journalists
who had documented and spoken out
against the targeted atrocities during
the communal violence in the state.
The Tripura Police had issued notices
of Section 41(a) under the Code of
Criminal Procedure against the two
lawyers who were booked under UAPA
for allegedly sharing fake information
of the communal violence on social
media.

For nearly a month now, Tripura
has been at the centre of a rag-
ing controversy following

reports of attacks on mosques across
the state. According to reports,
mosques and Muslim-owned shops
had been vandalised in the week
between October 19 and October 26.
However, the Union Home Ministry
said there had been no reported case
of damage to the structure of any
mosque in Tripura in the recent past.
The northeastern state witnessed inci-
dents of arson, looting and violence
after reports emerged from Bangla -
desh that the Hindu minorities there
had been attacked during Durga Puja
on allegations of blasphemy.

The pattern of covert, late-night
attacks by unidentified people was wit-
nessed on October 23, this time in the
small, picturesque village of Naraura,
in Sepahijala. “We had just slept when
we heard the crackle of a fire. We came
outside and saw something burning
near the mosque. After we screamed,
everyone came and put it out,” one vil-
lager recounted. The miscreants had
sprayed kerosene all around. In the
complaint lodged at the Bishalgarh

police station, the villagers said it had
been difficult to identify the perpetra-
tors in the dark. The complaint
attached to the FIR notes: “With the
aim of disturbing the harmony of the
locality a group of anti-social elements,
had set fire in the mosque on 23 Octo -
ber between 9.30 pm and 10 pm.” The
incident has terrified the 47 families
living in Naraura, a village surrounded
by Hindus. Till now, however, there
have been no communal incidents.

According to the petition filed in the

Supreme Court, if the state is allowed
to criminalise the very act of fact find-
ing and reporting, and that too under
the stringent provisions of the UAPA in
which anticipatory bail is banned and
the chances of bail are unlikely, then
the only facts in the public domain will
be those that are convenient to the
state leading to a “chilling effect” on
the freedom of speech and expression
of members of civil society. If the quest
for truth and reporting thereof itself is

The petitioners, including journalist
Shyam Meera Singh (above), said that
Tripura was monopolising the flow of

information and facts coming out from
the affected areas by invoking the UAPA.

Freedom of Speech/ Communal Violence in Tripura
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