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Constitution Day was
also celebrated at
Vigyan Bhawan in the
presence of the Chief
Justice of India NV
Ramana, Prime Minister
Narendra Modi, and
Union Law Minister
Kiren Rijiju among
others. A report. 
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18“Do Not Shy Away
From Standing Up
For What is Right,
and Against What
is Wrong”

While speaking at Cons titu -
tion Day celebrations
organised by the Supreme
Court Bar Association on
November 26, CJI Ramana
urged lawyers to protect the
institution of Judiciary  
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The Pegasus issue cropped up in California, where it was denied
the claim of conduct immunity. It reiterates the SCOTUS message
that even the separation of powers doctrine does not authorise
the “political branches” to “switch the Constitution on or off at
will”, writes Prof Upendra Baxi  
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Justice Kamaljit Singh Garewal  
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Journalist Tarun Tejpal’s plea
for an in-camera hearing in the

Goa government’s appeal filed
against his acquittal in the 2013
sexual assault case lodged by a
former Tehelka colleague against
him was rejected by the Bombay

- suJ .aoG ni hcneb truoC hgiH
- lawaJ SM dna ereD itaveR secit

kar said the application filed by
Tejpal’s counsel Amit Desai had
been rejected for reasons which
the Court will be recording sepa-

rately in writing.
Tejpal had sought relief under

- irC fo edoC eht fo 723 noitceS
minal Procedure (CrPC). Desai
then said he would challenge the
present order and the Court fixed
the next hearing on December 6
for arguments. Desai had argued
that the trial and the examination
of witnesses was done in-camera
during the trial and his client
expected the same treatment dur-
ing the appeal. 
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Courts

The Supreme Court, while
hearing a Public Interest
Litigation on Delhi air pol-

lution, said that it wants to
know what steps had been
taken by the government, and
the wind direction change was
not an excuse.

A bench of Chief Justice of
India NV Ramana and Justices
DY Chandrachud and Surya
Kant had asked the centre if its
meteorological department
predicted future situations. To
this Solicitor General Tushar

Mehta had said that it will
improve according to the
wind flow.

The Court also said that the
commission has to conduct a
scientific study, but there has
to be a statistical model. If
these measures are taken
according to the wind model
one needs to know how much
the situation will improve
after this.

Mehta said they’ve come
out with a Graded Response
Plan for Delhi and other states.

Bombay HC rejects Tarun Tejpal’s
plea for in-camera hearings

The summons issued by
a trial court against BJP

MLA Vijender Gupta (above
left) in a criminal defama-
tion case filed by Delhi
Cabinet Minister Kailash
Gahlot (above right) for
allegedly making defamato-
ry remarks over the pro-
curement of 1,000 low-
floor buses was stayed by
the Delhi High Court.
Gahlot had filed the
defamation case against
Vijender Gupta in Delhi’s
Rouse Avenue Court.

Justice Manoj Kumar
Ohri of the High Court

sought Gahlot’s response
on Gupta’s plea for the
quashing of the summon-
ing order. The High Court
granted the stay while
posting the matter for hear-
ing on March 4, 2022. The
Court also sought the
state’s stand on the plea.

Gupta, an accused by
the trial court on October
11, on the Delhi Transport
Minister’s complaint was
also asked to appear
before it on November 16.
MLA Vijender Gupta had
accused of corruption in
the procurement process.

Delhi HC stays summons against
BJP MLA Vijendra Gupta in Gahlot
defamation case

Delhi air pollution: Supreme Court wants
predictions, not how wind directions change
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Bhopal MP Sadhvi Pragya Singh
Thakur (below), an accused in

the 2008 Malegaon blast case,
appeared before the special
National Investigation Agency
(NIA) court in Mumbai.

The single-judge bench of
Special Judge PR Sitre heard the
Malegaon blast case, where seven

people including the BJP’s Bhopal
MP, were charged with Sections
16 and 18 of the UAPA, Sections
120-B (criminal conspiracy), 153-

A (promoting enmity between two
religious groups), 302 (Murder),
307 (attempt to murder), and 324
(voluntarily causing hurt) of the
Indian Penal Code.

On September 29, 2008, six
people were killed and over 100
were injured when an explosive
device strapped onto a motorcycle

went off near a mosque
in Malegaon town in
north Maharashtra.

- ahaM ot gnidroccA
rashtra Police, the
motorbike used in the
blast was registered in
Thakur’s name and led
to her arrest in 2008.
The Bombay High Court
granted her bail in
2017. Thakur is being

tried under the Unlawful Activities
(Prevention) Act (UAPA) and other
relevant laws along with other
accused persons.

Dr. Rao was elected to the prestigious body,
Indian Society of International Law, established

in 1959 by V.K. Krishna Menon (defence minister
& High Commissioner of India to London) Dr.
Nagendra Singh, (judge, International Court of
Justice) & Dr. GVG Krishnamurty (ex-Election
Commissioner of India & Secretary Law), etc.

Dr. Rao, is a designated Senior Advocate by
Supreme Court, who has specialised in
International law areas, from various universities,
such as ‘Structuring and financing of Foreign

Investment’ from Georgetown University,
Washington DC, USA and was a Rhodes Oceans
Scholar in Law of the Sea, at Rhodes Academy of
Oceans Law & Policy in Greece, and ‘American
Laws and Legal Institutions’ from Salzburg Global
Seminar. He has numerous publications to his
credit and has been visiting faculty in at least a
dozen universities both in India and abroad. He has
an LL.D from Commonwealth University & London
Graduate School, and was also conferred a D.Litt.
from Ashcroft University, London. He also been
Vice President, World Peace Congress, Thailand &
Vice-President, Global Education Law Forum
(Amsterdam).

Dr. Rao was also conferred Lex Falcon Global
Awards – 2021 (Dubai) Global Influencer Award -
2021 & Glory of India – Award-2021.

Dr. G.V. RAO—Senior
Advocate, Supreme Court
of India—elected as
Vice-President of Indian
Society of International Law

Malegaon blast: BJP MP Sadhvi Pragya
Thakur appears before Mumbai court

Over 100 practicing lawyers and
members of the Supreme

Court Bar Association (SCBA) filed
an intervention application seeking
complete physical hearing. The
application has been filed in the
pending petition of All India
Association of Jurists (AIAJ) writ
petition.

- aN L secitsuJ fo hcneb ehT
VB dna iavaG RB ,oaR araw  seg

Nagarathna issued notice in the
matter and agreed to hear the mat-
ter on December 6, 2021.

The 114 SCBA lawyers filed
the intervention application petition
in the hearing of an AIAJ petition
challenging the Uttarakhand High

Court’s decision to completely
implement physical hearing.
During the demand for early hear-
ing in the matter, the Court said
that “your Bar on this matter is

- ccA ”.strap owt otni dedivid osla
ording to the petition, the cases
should be heard in the open court
in front of parties, but under the
guise of the epidemic, some peo-
ple are opposing physical hearing.

According to the petition, many
lawyers are not able to easily keep
themselves in the hearing from the
VC when there are technical prob-
lems in the VC. Many problems
have to be faced during the hear-
ing due to technical problems.

114 SCBA members want to be heard in
matter of physical hearings



stands to suffer twice over, firstly being
at the receiving end of unscrupulous,
mischievous and callous individuals and
institutions and thereafter, treading the
torturous path of prolonged, delayed
and unfruitful relief measures.

In the light of what has transpired in
the last three decades, the chief justice’s
immense concern regarding infrastruc-
ture development is of extraordinary
importance and must be taken extreme-
ly seriously by the government. In fact,
the 245th Law Commission report pre-
sented in 2014 focused on the connected

- er namuh retaerg gnidivorp fo eussi
sraerrA“ sa deltit saw hcihw ,sec ruos

lanoitidda gnitaerc :gol kcab dna
Judicial (Wo)man power”. Obviously in
order to deal with greater human
resources, greater infrastructure would
be required.

In the Budget in February 2020,
there was substantial reduction in
all areas of the judicial hierarchy—

allocation for gram nayaylyas and other
court infrastructure was reduced from
Rs 990 crore to Rs 762 crore. Funds
earmarked for autonomous bodies,
which includes the National Judicial
Academy, National Legal Services
Authority, Indi an Law Institute and the
New-Delhi International Arbitration
Centre, were reduced from Rs 159 crore
to Rs 117 crore. Thereafter, the total
budgetary allocation for the ministry of
law and justice was reduced from Rs
3,173.36 crore to Rs 2,200 crore. All this
amounts to a reduction of massive
budgetary cut of over Rs 1,000 crore,
which will deliver a body blow to the
administration of justice. It is learnt
that this reduction was made in order to
meet the already in curred expenses for
the May 2019 Lok Sabha elections.

It is surprising that these budgetary
cuts to fund election expenditure are
being made to judicial administration.
This calls for a review by the finance
ministry and Parliament whether
they should be interfering with the
financial allocations to such an impor-
tant branch of the government at all.
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court houses, other expanded facilities
and additional ministerial staff. All of
which would result in higher demand
on the Exchequer under the heading
‘Judicial Administration’ both at central
and state levels. Being aware of the
resour ces constraints, this report also
deals with areas where more funds can
be generated to be specifically ear-
marked for judicial administration”.

Neglect on the part of the govern-
ment for judicial reforms affects citi-
zens’ rights and democracy. In order

to zealously uphold these fundamental
aspects of governance of a free country,
the Parliament and the government
ought not to waste a single minute in
their implementation. It is because of
the lack of such attention that there
have been pendency and delays in the
administration of justice. This ultimate-
ly brings suffering to litigants and
defeats the very purpose of approaching
the court.

Ultimately, it is the honest and law-
abiding citizen who suffers the most. He

Neglect on the part of the government for judicial reforms affects citizens’ rights and
democracy. The Parliament and the government can’t waste a single minute in their

implementation. Ultimately, it is the law-abiding citizen who suffers the most.

HE Law Commission of
India performs the impor-
tant function of bringing
about law reforms. It is
empowered to recommend
legislative reforms with a

view to clarify, consolidate and codify
particular branches of law where the
government felt the necessity for it. So
far, 21 Law Commissions have been con-
stituted and have scripted 262 reports.
There needs to be a study as to how gov-
ernments have utilised the wisdom and
advise provided by them.

The well-known adage by William
Ewart Gladstone—“Justice delayed is
justice denied”—had been taken serious-
ly way back in the 80s of the previous

century when the 127th Law Commi -
ssion Report scripted under the Chair -
manship of the eminent Justice D.A.
Desai, which was forwarded to the law
minister in June 1988. In his letter, he
states that legal reforms were suggested
by them in the form of three reports,
namely the 120th, 121st and the 127th.
The first two were “Manpower planning
in Judiciary – a blue print” and “A new
forum for Judicial Appointments”,
respectively.  

It is indeed unfortunate and disap-

pointing that such erudite, well-
researched and thoughtful advice given
by way of voluminous work with regard
to judicial administration, remained
unattended and left to gather dust by
the government of the day. Chairman
Desai said: “I would therefore
request you to treat all the
three reports herein dis-
cussed as a package and
they may be implemented
almost simultaneously
because one without the
other is likely to give a
distorted picture.”

He had also stated
that the latest report dealt
with the “problem of

The CJI has mooted the setting up of a National Judicial
Infrastructure Authority to carry out the long overdue upgrading
of judicial structure. This would greatly transform the
administration of justice

T
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Lead/ Column/ Judicial Infrastructure                              Dr G.V. RAO

The concern of CJI NV Ramana regarding judicial infrastructure devel-
opment is of extraordinary importance and must be taken seriously by

the government. He said that judicial infrastructure is important for
improving access to justice. He lamented that good judicial infrastruc-
ture in India has always been an afterthought and it is because of this

mindset that courts still operate from dilapidated structures.

Pressing Need
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The already neg lected
area of “judicial adminis-
tration” would suffer
greatly in view of such
thoughtless indiscretions.

A case study of court management in
India by Prof (Dr.) Kalpesh Kumar L
Gupta of Gujarat National Law
University found that due to budgetary
reductions and non-allocation/utilisa-
tion of funds, the efficient and speedy
functioning of courts was getting affect-
ed. A review of the Finance Commission
allocations in the previous years showed
a marked increase in the funds for the
improvement of court infrastructure,
whereas during the present times they
stood massively slashed. The overall
allocations have been as follows: 

The 13th Finance Commission
(2010-15) allocated Rs 5,000 crore. For
state judiciary for heads like morning/
evening courts (Rs 2,500 crore), Lok
Adalat & Legal Aid (Rs 300 crore),
training for judicial officers (Rs 250
crore), training for public prosecutors
(Rs 150 crore), Heritage Court Building
(Rs 450 crore), State Judicial Academy
(Rs 300 crore), ADR Centres (Rs 750
crore) and Court Managers (Rs 300
crore).

In the 14th Finance Commission

(2015-20) proposal, Rs 9,775 crore was
proposed by the Department of Justice
for segments like additional courts
(Rs 859 crore), fast track courts (Rs
4,144 crore.), family courts (Rs 541
crore), redesigning existing courts
(Rs 1,400 crore), technical manpower
(Rs 500 crore), scanning and digitisa-
tion (Rs 752.5 crore), law schools
(Rs 50.50 crore), Lok Adalat (Rs 100
crore), ADR Centres (Rs 300 crore),
mediators (Rs 503 crore) and capacity
building (Rs 625 crore). It is pertinent
to note that no fund was proposed for
court managers across the country.

Acursory glance shows that there
is an ever-growing need for
greater budgetary allocations

for judicial administration. This was
given due attention and thoughtful
recognition by the Finance Commi -
ssions. Not only do citizens’ rights suffer,
but many times even government and
industry suffer due to non-resolution of
disputes and revenues in the form of
direct and direct taxes which get held up

in courts. For private
industry, payments
and receipts get held up
due to prolonged dis-
putes between parties,

which ultimately impacts the economy
in a big way.

In the light of the above discussion,
it’s important to note the emphasis
laid by Chief Justice of India NV
Ramana and the points he has flagged
recently. He said: “If you want a differ-
ent outcome from the judicial system,
we cannot continue to work in this pres-
ent condition.”

He further said that judicial infra-
structure is “important for improving
access to justice”, but “it is baffling to
note that the improvement and mainte-
nance of judicial infrastructure is still
being carried out in an ad hoc and
unplanned manner…. People’s faith in
the judiciary is the biggest strength of
democracy”. He also said: “Good judicial
infrastructure for courts in India has
always been an afterthought” and “it is
because of this mindset that courts in
India still operate from dilapidated
structures, making it difficult to effec-
tively perform their function”. 

There has been woeful neglect of
appointment and enhancement of the

Only 32% of courtrooms have separate record rooms, while only 27% have
computers placed on the judge’s dais with video-conferencing facility. Many

court complexes do not have toilets and other basic facilities.

Lead/ Column/ Judicial Infrastructure/ Dr G.V. RAO

reporting and monitoring of work and
the proper utilisation of allocated funds.
It was further resolved that on-line
updation of progress made in creating
and upgrading infrastructure by all High
Courts, be adopted.

Therefore, the CJI mooting the pro-
posal of setting up a National Judicial
Infrastructure Corporation (NJIC) is a
timely and welcome step for a variety of
reasons. To develop judicial infrastruc-
ture, funds are extended by the central
government and states under the cen-

- poleveD rof emehcS derosnops yllart
ment of Judiciary Infrastructure. Under
the scheme, the ratio of fund sharing
between the centre and state is 60:40 for
all states except those in the North east
and the Himalayan region, where it is
90:10.

The NJIC can be an autonomous
body dealing with infrastructural
requirements of the entire judiciary. It
can ensure that necessary funds allocat-
ed by both central and state govern-
ments are carefully expended for the
planned requirements. The Corporation
could also independently carry out
upgradation works so that the money
allocated under the scheme is not left
unspent. This will also prevent states
from transferring part of the funds for
non-judicial purposes. The execution of
the infrastructure projects could be car-
ried out by a professional body. It would
then not be left to judicial authorities as
they are ill-equipped and untrained to
do so.

Therefore, the creation of a corpora-
tion (NJIC) to carry out the long
pending and overdue upgrading of judi-
cial structure would be the most trans-
formative step towards management of
judicial administration catering to the
urgent needs of the citizens and the
government. If this is achieved at the
earliest, then the chief justice would be
hailed as a momentous leader of the
judiciary and a harbinger of outstanding
reform. 

—The writer is Senior Advocate,
Supreme Court of India
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sanctioned strength of total judicial
officers in the country, which as per lat-
est reports, is 24,280, while the number
of court halls available is 20,143
(including 620 rented halls). Twenty-six
percent of court complexes do not have
separate ladies’ toilets and 16% do not
have gents’ toilets. Only 54% of court
complexes have purified drinking water
facility and only 5% have basic medical
facilities. Only 32% of courtrooms have
separate record rooms, while only 27%
have computers placed on the judge’s
dais with video-conferencing facility.

Besides this, over 3,900 judges serv-
ing in trial courts live in rented accom-
modation. There are also no meeting
halls for judges in at least 83% of courts
and only 51% have library facilities for
judicial officers.

The CJI also said he had sent a
proposal for establishment of a
National Judicial Infrastructure

Authority to the law ministry, and he
was hoping for a positive response soon.
He urged the law minister to expedite
the process and ensure that the propos-
al is taken up in the winter session
of Parliament.

Therefore, it is imperative, given the
current state of affairs in the judiciary,
that provision for adequate judicial
infrastructure is closely connected with
the need for proper budgetary planning.

In the chief justices’ conference held in
April 2016, it was decided that chief jus-
tices must adopt proactive steps to:
(a) identify the infrastructural needs
of the state judiciary by developing suit-
able five-year and annual action plans
for the future
(b) ensure the completion of under con-
struction projects pending for three or
more years on a mission mode basis 
(c) ensure timely completion of projects
for the construction of court complexes
and residential accommodation, particu-
larly for judges in the district judiciary
(d) constitute a committee of three
judges of the High Court, where the
chief secretary and secretaries of the
departments of finance, public works
and law are co-opted as members. This
will help to closely monitor the timely
completion of projects and to facilitate a
proper coordination between officials at
the district level and the decision-mak-
ing authorities of the state government
(e) constitute district level committees
consisting of district judges and portfolio
judges in-charge of the districts
(f) create a mechanism for monthly

In the chief justices’ conference held in
April 2016, it was decided that chief jus-

tices must adopt proactive steps to
ensure that there is proper judicial infra-

structure in their respective states.



dian of the Constitution”, its role and
scope of action is ultimately limited by
the very nature of the judicial process.
The Executive and the Legislature must
work in conjunction with the Judiciary to
ensure complete justice as envisaged
under the Constitution. Any deviation by
the Legislature or Executive from the
path prescribed by the Constitution will
only lead to additional burden on the
Judiciary. 

The Laxman Rekha drawn by the
Constitution is sacrosanct. But, there are
times when Courts are compelled to pay
attention to unresolved grievances, in the
interest of justice. The intention behind
such limited judicial interventions is to
nudge the executive, and not to usurp
its role. 

The Constitutional obligation and
duty of the judiciary to intervene needs to
be appreciated in this context. Attempts
to project such interventions and con-
structive observations as the targeting of
one institution by another, are totally
misplaced. If encouraged, such attempts
will prove to be detrimental to the health
of democracy. 

Misgivings about the constitutional
scheme are mainly due to a lack of
Constitutional literacy among even the
well-informed sections of society. Despite
it being the document that decides their
destiny, the vast majority of our popula-
tion is oblivious to its relevance and
importance. There is an urgent need to
launch a massive drive to raise awareness
about the Constitution- the rights and
duties of citizens, as well as the roles of
other co-ordinate branches of the State. 

I am glad to learn that the
Government of India launched a video
series yesterday aimed at educating chil-
dren about the Constitution. To take it to
the larger population, more such materi-
als need to be made available in all the
Indian languages. 

A healthy democracy is known by its
dynamic institutions. Every dynamic
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“W“E, THE PEOPLE
OF INDIA”, gifted
ourselves the
Constitution 72

years ago, to run our Republic as a liber-
al constitutional democracy. After
intense and illuminating debates spread
over nearly three years, the Constituent
Assembly adopted the Constitution on
this day in the year 1949. 

This is an occasion to recall the sacri-
fices made by countless patriots in
India’s freedom struggle. I feel privileged
and honored to stand here and pay trib-
ute to the freedom fighters who liberated
us from colonial bondage. The struggle
for freedom was aimed at emancipation,
not merely political - but social and eco-
nomic as well. 

I bow to the memory of the members
of the Constituent Assembly who self-
lessly worked day and night to present to
the world one of the most modern, pro-
gressive, and scientific documents of the
20th century. I am proud that most of
those who contributed to the framing of
our Constitution belonged to the legal
fraternity. They were also in the forefront
of the freedom struggle. 

Today, I am reminded of the words
spoken by Baba Saheb Dr. B. R.
Ambedkar on the 25th of November,
1949 in the Constituent Assembly while
moving the motion for adoption of the
Draft Constitution, and I quote: 

“… however good a Constitution may
be, it is sure to turn out bad because those
who are called to work it happen to be a
bad lot. However bad a Constitution may
be, it may turn out to be good if those
who are called to work it happen to be a
good lot.” Unquote. 

At a macro level, our experience so
far reassures us that the Constitution
and the institutions have been in safe
hands. It is on the strength of the
Constitution alone that we have reached
great heights in various fields. The
nation has made great strides in diverse

fields such as space technology, informa-
tion technology, pharma, and energy.
We are self-sufficient in food grain pro-
duction. Infant mortality rate, life
expectancy and other indicators suggest
our enhanced standing globally. 

Today, India is among the major vac-
cine producers that support immunisa-
tion programmes world over. We are
among the leading exporters of vaccines,
medicines, software, and many other
products. It is a matter of pride that per-
sons with roots in India are leading vari-
ous international institutions of repute. I
salute each one of those who made this
nation progress.

I would like to take this opportunity
to share a few of my thoughts with you.
The framers of the Constitution made
accountability an integral element with
respect to the Legislature and Executive.
However, they consciously decided to
keep the Judiciary on a different pedestal.
They trusted the competence of the men
and women who would adorn the Bench,
in upholding the Constitution. 

Looking back, I can proudly claim
that, as an institution, the Judiciary has
lived up to the faith reposed in it by the
Constituent Assembly. The fact that the
Indian Judiciary continues to be the last
hope for those in distress, suggests that it
is on the right track. For this, I give full
credit to my colleagues on the Bench-
present and past, the members of the Bar
and the Registry. 

The commitment made in the
Preamble of the Constitution to secure
social, economic, and political justice to
all the citizens, imposes a sacred duty
upon the State as a whole. The general
perception is that securing justice is the
responsibility of the Judiciary alone. This
is not correct. To the contrary, it is all the
three organs of the State which are
responsible for upholding this commit-
ment to secure justice. All the three
organs are repositories of Constitutional
trust. While the judiciary is the “guar J

CJI’S SPEECH AT VIGYAN BHAWAN CONSTITUTION 
AND THE LAW

Constitution Day was 
celebrated at Vigyan
Bhawan on November 26.
The function organised by
the Supreme Court was
attended by PM Modi, CJI
Ramana, Law Minister
Kiren Rijiju, AG KK
Venugopal, Supreme Court
judges and SCBA
officials, among others
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HILE speaking at the
Inaugural Ceremony of
Constitution Day cele-
brations organised by
the registry of the

Supreme Court, Prime Minister
Naren dra Modi said that the drafters of
the Constitution gave us the Constitution
in the light of the dreams seen by the
people who lived and died for
Independence and by cherishing the
thousands of years long great traditions
of India.

In his address, CJI Ramana said that
the Executive and the Legislature must
work in conjunction with the Judiciary to
ensure complete justice as envisaged
under the Constitution. He added that
any deviation by the Legislature or the
Executive from the path prescribed by
the Constitution will only lead to addi-
tional burden on the Judiciary.

Ramana said that the commitment
made in the Preamble of the Constitution
to secure social, economic and political
justice to all the citizens, imposes a
sacred duty upon the State as a whole. He

said that “the general perception is that
securing justice is the responsibility of
the Judiciary alone. This is not correct.
To the contrary, it is all the three organs
of the State which are responsible for
upholding this commitment to secure
justice. All the three organs are reposito-
ries of constitutional trust.”

Justice Ramana also lamented the
increasing attacks on judges. Calling it an
area of grave concern for the Judiciary, he
said that not only physical attacks on
judicial officers are on the rise but also
there are attacks on the Judiciary in the
media, particularly social media. He said:
“These attacks appear to be sponsored
and synchronised.” He urged the law
enforcing agencies, particularly the cen-
tral agencies to deal with such attacks
effectively. He also emphasised on the
issue of protracted litigations and pen-
dency of cases, especially at the lower
judiciary. (for details, read full text of
Ramana’s address on the facing page)

In his speech, Union Law Minister
Kiren Rijiju said that the law ministry
has begun online classes on the

Constitution to make citizens aware of
their rights and duties. Time has come
for citizens to give importance to their
fundamental duties as fundamental
rights have always been ensured, the law
minister said.

Attorney General KK Venugopal
emphasised on the government and the
judiciary working together to uphold the
fundamental rights of citizens. The
Attorney General said the continuance of
the present system of dispensing justice is
more a violation of litigants’ right to
speedy justice. Such a system cannot be
allowed to continue, he said.

Senior advocate and SCBA president
Vikas Singh also spoke on the event. He
said that judiciary plays an interface
between the Constitution and the people
of India. He said that the laws of the land
need to be constantly upgraded to ensure
that the Constitution remains an instru-
ment to bring about social change and
the people of the country continue to get
the fruits of what the Constitution
enshrines. (For further details, read full
text of his speech after Ramana’s address) 

W
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public institution needs to constantly
evolve and innovate in order to keep pace
with changing times. The Indian
Judiciary is no exception to this. The
Supreme Court of India must be on its
toes, and its innovative best, to meet the
challenges. 

A comparison is often sought to be
drawn between the judiciary of 1950s
and the present-day judiciary. It is unfair
to do so. Since the Constitution came into
effect, it has undergone changes 105
times through Amendments. This
dynamic document can evolve in tune
with the times. It is only logical that the
judiciary moved beyond the restrictive
Constitutional philosophy of its formative
days. What we are witnessing now is a
totally transformed judiciary. This
enrichment brought about during the last
7 decades is due to a more informed citi-
zenry, the rise in expectations of the peo-
ple, and increasing challenges of a diverse
nature faced by society. 

One notable outcome of this enrich-
ment is the idea of Public Interest
Litigation. I am not sure if anywhere else
in the world a simple letter written by a
common man receives judicial attention
of the highest order. Yes, it is sometimes
ridiculed as ‘Publicity Interest Litigation’
due to occasional misuse. We must be
ever vigilant to discourage motivated
PILs. At the same time, we must also

acknowledge the enormous public
good achieved through such progressive
expansion of Constitutional
Jurisprudence. 

But the same judiciary which offers
solutions based on a mere post card,
paradoxically, struggles for years to take
regular litigations to their logical conclu-
sion due to various complex reasons.
The question is, how to address the issue
of protracted litigations and pendency
which is agitating the minds of the
citizenry. 

As far as pendency in the Supreme
Court is concerned, we have initiated
steps to reduce it by harnessing technolo-
gy. Pendency in lower judiciary is partic-
ularly alarming. It calls for a multi-
pronged approach involving all the
stakeholders. 

The solutions that we could think of
are: 
Filling up existing vacancies of judicial
officers
Creation of more and more posts 
Filling up vacancies of Public
Prosecutors, Government Pleaders and
Standing Counsel 
Creation of necessary infrastructure 
Sensitising the police and the executive
about the need to cooperate in Court pro-
ceedings 
Deployment of modern technological
tools 

Infrastructure development is proving
to be a difficult task. I must acknowledge
that the Union Government has been
making reasonable budgetary allocation
through its Centrally Sponsored Scheme
for this purpose. But, due to non-avail-
ability of matching grants by some States,
the budget allocated remains underuti-
lized. I feel the situation calls for the cre-
ation of special purpose vehicles, namely

- curtsarfnI laiciduJ etatS dna lanoitaN
ture Authorities in the lines of NALSA
and SLSAs. 

This will help us make optimum use
of available funds and standardize infra-
structure development under one roof.
The Government of India can follow the
model implemented for modernisation of
police stations across the country. 

The new Court complexes should be
able to deploy modern technological tools
to accelerate justice delivery. For this,
modern equipment with video conferenc-
ing facilities and high-speed networks
are essential. The E-Committee headed
by Brother Justice Chandrachud and the
Committee on Artificial Intelligence
chaired by Brother Justice Nageswara
Rao are doing a stellar job in this
direction. 

I beseech the Hon’ble Prime Minister
to strengthen our efforts in building
state-of-the-art Court complexes for the
lower judiciary. 
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time for this event today. Within a span
of two weeks, the Hon’ble Prime Minister
graciously came forward to host my
Brothers and Sisters from the Supreme
Court and across the country, not once
but twice. 

Having a Law Minister who under-
stands the functioning of the Constitu -
tional system is highly appreciated. His
cooperation with the legal fraternity and
the judiciary is invaluable. 

We, the judges, are also citizens of this
great country. We too have dreams and
aspirations to be part of a society which is
recognised world over as inclusive, mod-
ern, prosperous and progressive. 

The great Telugu poet Gurajada Appa
Rao garu said: “Deshamante matti
kaadoy, deshamante manushuloy”. I
remember the Hon’ble Prime Minister
himself quoting this. It means, ‘A country
is not defined by territorial boundaries. A
country is defined by its people’. The judi-
ciary has a duty towards the people. On
this day, I do not think there is any more
patriotic act for the judiciary, than re-
dedicating itself to uphold the
Constitution in the interest of ‘WE, THE
PEOPLE’. 

Thank you.

An area of grave concern for the judi-
ciary is the increasing attacks on Judges.
Physical attacks on judicial officers are
on the rise. Then there are attacks on
the judiciary in the media, particularly
social media. These attacks appear to be
sponsored and synchronised. The law
enforcing agencies, particularly the
Central agencies, need to deal with
such malicious attacks effectively. The
Governments are expected to create a
secure environment so that the judges
and judicial officers can function
fearlessly. 

My experience as a legal professional
in different roles is what prompted me to
call for “Indianisation of the Judiciary”. I
am using the term “Indianisation” to
refer to a wide range of reforms that our
judicial system requires. The judicial sys-
tem, as it exists in our country today, is
essentially still colonial in nature. It
takes no account of the social realities or
the local conditions. 

The procedures followed, the lan-
guage of arguments and judgments, and
the high costs involved are all contribut-
ing to alienate the common man from
the judicial system. People should feel
confident in approaching the Courts.

Only when litigants get a chance to
directly participate, their faith in the
process and outcome will be reinforced. 

There is therefore a pressing need to
simplify the entire process- by removing
avoidable procedural barriers and ensur-
ing greater use of the local language. 

Going back to the issue of vacancies,
recently, we have witnessed many
appointments in the higher judiciary
being cleared by the Government. It is
very heartening to note that the number
of vacancies in the Apex Court is reduced
to just one. Now, there are four women
Judges in the Supreme Court for the
first time. I hope to see this number grow
further. My Brothers in the Collegia
worked overtime to facilitate filling up of
vacancies across the High Courts as well.
This is an ongoing exercise, and I am
sure vacancies will be reduced to the
bare minimum soon. I look forward to
the continued cooperation of the
Government. 

The Hon’ble Prime Minister was kind
enough to lend his support to the legal
awareness mission which was led by
NALSA under the dynamic leadership of
my Brother Justice U.U. Lalit. I also
thank the Prime Minister for taking out

has the right to appoint. Infact the
Constitution Bench judgment records in
the penultimate paragraph about having
a Memorandum of Procedure to ensure
that the best names are considered by
the collegiums transparently and also to
provide for a Permanent Secretariat to
assist the collegiums in finalizing the
names.

I am of the opinion that a suitable
legislation in the form of a Bill to regu-
late the Collegium system can be
brought within the said limitation
which will facilitate the appointment of
judges to the High Courts as well as to
the Supreme Court. The Bill should pro-
vide a Permanent Secretariat both at the
High Court and Supreme Court level, to

Hon’ble Prime Minister of
India, Hon’ble the Chief
Justice of India, Hon’ble

Union Minister for Law & Justice and
other Union Ministers, Judges of the
Hon’ble Supreme Court, the Learned
Attorney General for India, the Hon’ble
Chief Justice of the Delhi High Court,
Judges of the Hon’ble Delhi High
Court, other dignitaries, my colleagues
and dear friends.

We have gathered today to celebrate
the “Law Day”, which celebration was
started by the Supreme Court Bar
Association in 1979. In 2015, the
Hon’ble Prime Minister of India
announced to celebrate this day as the
“Constitution Day” on the 125th birth

anniversary of Dr. B R Ambedkar.
Judiciary plays an interface between

the Constitution of India and the citi-
zens of this country, accordingly,
appointment of most meritorious peo-
ple to the higher judiciary is the consti-
tutional mandate. When the National
Judicial Appointments Commission was
conceived, it had 2 important features.
One, relating to ensuring that the most
meritorious are appointed to the higher
judiciary by framing regulations pre-
scribing the criteria for such appoint-
ment and second relating to the per-
sons who will have a final say in the
actual appointment. The NJAC was
struck down by the Supreme Court on
the latter ground only regarding who

VIKAS SINGH’S SPEECH AT VIGYAN BHAWAN
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things of life – in one word – to have
character. It is not possible to devise
any yardstick for measuring the moral

si taht sa gnol os dna nam a fo seitilauq
not possible, our Constitution will
remain defective. The other regret is that
we have not been able to draw up our
first Constitution of a free Bharat in an
Indian language. The difficulties in
both cases were practical and proved
insurmountable.”

Our experience in the recent past has
been that persons with criminal back-
ground are getting elected to the
Parliament and the percentage of such
people which was 24% in 2004 has pro-
gressively increased to 43% to 2019. A
situation has come now that persons
who are alleged to have broken the law
are infact making laws. I personally feel
that firstly, persons charge-sheeted of
heinous crimes should be debarred from
contesting elections and persons con-
victed should also be debarred for life
from contesting an election, by making
appropriate amendment to the
Representation of Peoples Act, 1951. If a
person holding public office cannot be
reinstated after conviction, there is no
justification for a legislator to be eligible
as such.

I believe that this country is destined
to walk amongst the most developed
nations of the world and our response
to the COVID pandemic has shown that
India has the capability to help the
entire world in times of crisis and I am
positive that in this new world, India’s
time to gain super power status can no
longer be denied by the world.

I also take this opportunity to
announce on this Constitution Day the
service of the members of the Bar

evit ucexE eht fo srebmem eht gnidulcni
Committee of Supreme Court Bar
Association to do probono service for
the needy on regular basis by having a
system for the same in place. 

Thank you. 
Vikas Singh

—By India Legal Bureau

assist them in the matter of appoint-
ment of judges as the members of the
Collegiums both at the Supreme Court
as well as the High Courts, being senior
judges of their respective Court do not
have enough spare time for this oner-
ous responsibility. The Collegium will
determine the eligibility for appoint-
ment to the higher judiciary and the
Secretariat would constantly update the
list of persons who qualify as per the
said eligibility. The said legislation will
ensure that even members of the
Supreme Court Bar Association who
are so far neglected from consideration
are regularly considered for elevation.
The legislation, to bring in more trans-
parency can also provide for taking
comments of two eminent Senior
Advocates of the particular Court
before considering any name for
appointment. I have already drafted
such a Bill in my individual capacity
and have given the same to the Hon’ble
Law Minister in my first meeting with
him.

If the Constitution of India has to
remain an instrument to bring about
social change and to ensure that the
people of this country get the fruits of
what the Constitution enshrines, the
laws made need to be constantly updat-
ed. Though the present Government
has taken some good steps in this
regard, there is still a long way to go in
updating our laws in line with the
changes in our society.

One of the cardinal features of our
constitution was to make the right to
approach Supreme Court under Article
32 as a fundamental right. However,
there is no right of appeal under this
very important jurisdiction. Article 145
provides for Supreme Court making
Rules subject to any law made by the
Parliament. I feel that a parliamentary
law to provide for a right of intra court
appeal in Supreme Court in ma tters of
determination of rights under Article
32 will provide an opportunity for cor-
recting any errors that may have crept
in the original judgments of the
Supreme Court under Article 32.

Public Interest Litigations are being
entertained under Article 32 and many
times some PILs cover issues which
have far reaching consequences and
decisions of Supreme Court are taken
without any adequate consultation with
all the stakeholders. Many a times judg-
ments under Article 32 transgress into
the domain of the Executive. Providing
for intra court appeal will ensure the
constitutional guarantee of proper jus-
tice and will also help in maintaining
the discipline of separation of powers.

When the Constitution was adopted
on 26th November 1949, Dr. Rajendra
Prasad, President, Constituent
Assembly of India, had the following
observations:

“If the people who are elected are
capable and men of character and
integrity, then they would be able to
make the best even of a defective
Constitution. If they are lacking in
these, the Constitution cannot help the
country. After all, a Constitution like a
machine is a lifeless thing. It acquires
life because of the men who control it
and operate it, and India needs today
nothing more than a set of honest men
who will have the interest of the country
before them…It requires men of strong
character, men of vision, men who will
not sacrifice the interests of the country
at large for the sake of smaller groups
and areas…We can only hope that the
country will throw up such men in
abundance.”

Dr. Prasad was also expressed two
regrets as under:

“There are only two regrets which I
must share with the honourable
Members I would have liked to have
some qualifications laid down for mem-
bers of the Legislatures. It is anomalous
that we should insist upon high qualifi-
cations for those who administer or help
in administering the law but none for
those who made it except that they are
elected. A law giver requires intellectual
equipment but even more than that
capacity to take a balanced view of
things to act independently and above
all to be true to those fundamental



“DO NOT SHY AWAY FROM
STANDING UP FOR WHAT 
IS RIGHT, AND AGAINST

WHAT IS WRONG”
November 26 is celebrated as Constitution Day as it was on this day in

1949 that the Constituent Assembly of India formally adopted the
Constitution. In his speech, the chief justice of India said that the most
important feature of the Indian Constitution is the fact that it provides a

framework for debate 
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A SOLEMN OCCASION: CJI Ramana lighting the ceremonial lamp at Constitution Day
celebrations organised by the Supreme Court Bar Association  

HILE speaking as the
chief guest at a function
organised by the Sup -
reme Court Bar Asso -
ciation to commemorate

Constitution Day, Chief Justice of India NV
Rama na expressed his delight to be part of
the legal fraternity “which has given so
much to the freedom struggle and played
such an integral role in the drafting of the
Constitu tion”. He also called upon young

lawyers to assist judges and the judiciary,
protect the institution from motivated and
targeted attacks and always stand up for
what is right and against what is wrong.

The function was also attended by
Solicitor General Tushar Mehta, Senior
Advocate and SCBA President Vikas Singh,
SCBA Vice-President and Senior Advocate
Pradeep Rai and senior judges of the
Supreme Court. 

Read CJI’s full speech on the next page: 

W

At this juncture, I would like to give
a message to the young members of the
Bar. Please respect and pay due regards
to your seniors. They have immense
experience, knowledge, and wisdom
which no amount of book learning can
provide. Learn from their example, and
keep the flag of the legal profession fly-
ing high.

I also congratulate all the members
of the Bar Association who are receiving
certificates for writing and publishing
books. Knowledge and information are
extremely important. They are even
more precious in the legal profession.
Researching a topic, gaining in-depth
knowledge of the same and sharing it
with the world is therefore a great serv-
ice that you are providing to the legal
community and the public. Additionally,
I know how hard it is to sit and write,
and to write a book while practising
must have been extremely difficult. I
applaud you for your hard work and
dedication and look forward to reading
your works.

Lastly, I want to tell all of you, that
you must assist judges and the institu-
tion. We are all ultimately part of one
large family. Protect the institution from
motivated and targeted attacks. Do not
shy away from standing up for what is
right, and against what is wrong.

To end my speech, I would like to
quote Dr. B. R. Ambedkar- 
“Men are mortal. So are ideas.
An idea needs propagation, 
as much as a plant needs water. 
Otherwise, both will wither and die.”

On this Constitution Day, let us all
pledge to propagate the ideas that form
the basis of the Constitution: freedom,
equality and justice in all of its facets for
all people. I expect all of you to guide
the nation to an ever-brighter future.
Thank You all for organising this event. 

Thank you.

—By India Legal Bureau
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It was 72 years ago today that the
text which has come to define us,
as a people and a nation, was
adopted. I pay my humble

respects to all the freedom fighters and
members of the Constituent Assembly
who have enabled all of us to stand
here today.

I am happy to be a part of the legal
community, which has given so much
to the freedom struggle and played such
an integral role in the drafting of the
Constitution. None can forget the con-
tributions of lawyers such as Mahatma
Gandhi, Dr. B.R Ambedkar, Jawaharlal
Nehru, Lala Lajpat Rai, Sardar Patel
and Alladi Krishnaswamy Iyer, whose
dedication and sacrifices for the cause
of the people are legendary. All of
us here are successors of that glorious
legacy.

While celebrating this day and pay-
ing homage to our freedom fighters and
the framers of our Constitution, I think
it is also important for all of us to cele-
brate the citizenry of independent
India. It is their actions over the past 7
decades—the litigants, lawyers, judges,
legislators, businesspersons, workers
and many more, that has breathed life
into what might otherwise have been
just another bare document.

The Constitution of today, built
upon the foundations laid by the fra -
mers, is a richer and more complex doc-
ument than what it was when it was
adopted in 1949. This is a result of the
dialogue that took place both inside and
outside the Courtroom, resulting in
novel and unique interpretations.
Perhaps, the most important feature
of the Indian Constitution is the fact
that it provides a framework for debate.
It is through such debate and discus-
sion that the nation ultimately pro-
gresses, evolves, and achieves higher
levels of welfare for the people. The
most direct and visible players in this
process are of course, the lawyers and

judges of this country
I would therefore like to request all

of you to keep this dual significance and
role in mind, while you go about your
legal practise and interact with others.
You are following in the footsteps of the
great men and women who created the
vision document of this nation and are
also direct participants in the redefining
of that vision. As people with intimate
knowledge of the Constitution and the
laws, it is also your responsibility to edu-
cate the rest of the citizenry about the
role that they play in society. The histo-
ry, present and the future of this nation
lie on your shoulders.

This is a heavy, if not the heaviest,
burden to bear. This profession is called
a noble profession for a reason. It
demands expertise, experience, and
commitment, like any other profession.
But in addition to the above, it also
requires integrity, knowledge of social
issues, social responsibility, and civic 2
virtue. You must be leaders and mentors
in society. Take an active role in lending
your hand to those in need. Take up
cases pro bono whenever possible. Be
worthy of the confidence reposed in you
by the public.

I am extremely happy to be felicitat-
ing respected senior members of the
Bar today. 

Shri Ramesh P. Bhatt, Senior
Advocate 

Shri A.P.S. Ahluwalia, Senior
Advocate 

Shri Satya Prakash Singh, Senior
Advocate 

Shri Mohammed Z. Choudhary,
Advocate 

Shri Krishna Prasad, Advocate
50 years in the profession is no small

feat and I would like to commend you
for your passion for the law, and to thank
you for the service you have rendered to
society and to the Courts. You are role-
models for everyone in the profession,
particularly the young advocates.

THE FULL TEXT OF CJI’S SPEECH 



HE brouhaha over Saurabh
Kirpal’s impending eleva-
tion to the Bench is an
over-reaction. No one really
cares who becomes a judge
and who doesn’t, except the

collegium and the prospective lawyers in
the zone of consideration, waiting in the
wings for years. The lawyer selected for
judgeship is one who is expected to be a
good judge, efficient, knowledgeable,
com passionate, kind yet stern, aloof,
neutral and apolitical. Many of these
qualities are possessed by most judges
when they are elevated and the missing
ones are acquired on the Bench, on the
job as it were.

Does a judge’s private life—who his
girlfriends or boyfriends are or have

been, the relationship he enjoys with his
wife, siblings and family—even matter
to the Bar and the ordinary litigant, the
real stake-holder? Saurabh Kirpal (49),
B.Sc (Physics) from St Stephen’s College,

- naC( AM ,)noxO( AB ,ytisrevinU ihleD
tab) and Senior Advocate, is eminently
suitable for the Bench. The matter
which is really of concern is the defer-
ment of Kirpal’s candidature for eleva-

- puS eht yb ,niaga revo dna revo ,noit
reme Court’s collegium since 2018. Was

it because he is gay and his partner is a
foreigner?

Personal relations can be devastating
should dishonesty creep into the work-
ing life of a judge. But this is extremely
rare. Sometimes, lawyers find the judge
in a bad mood, unsmilingly going
through his board and dismissing good
cases. On such days, lawyers say that he
got up from the wrong side of the bed or
had a fight with his wife. But lawyers
don’t bother about what happens in the
privacy of the judge’s bedroom.

The first known high-profile gay
couple—Alexander and Hephaestion—
lived from 356-323 BC. One was the son
of the King of Macedonia, and other, the
son of a Macedonian noble. They were

- olc yrev dna ega emas eht ,sdneirf esolc
erew yeht ,31 tA .rehtegot dednob yl es

sent to study under Aristotle, the Greek
philosopher, who is reputed to have said

eno htiw seid ob owt ekil erew yeht“ taht
soul”. All this is well chronicled.

Alexander conquered Egypt and
invaded Persia, where in the battle of
Issus, he defeated Darius. Later in the
Battle of Hydaspes (Jhelum), he defeat-
ed Porus and turned back. Hephaestion
was always by the side of his friend on
these campaigns, and was himself a sen-
ior general and brave commander. In a
canvas painted by the Venetian painter,
Paolo Veronese, which hangs in the
National Gallery at London, Alexander
and Hephaestion are shown standing
together. In front of them, the mother,
wife and two daughters of Darius are
kneeling, but the senior lady is facing
Hephaestion, thinking he is Alexander.
Hephaestion is pointing to Alexander,
seeming to say “it’s not me but him”.

- er dah rednaxelA taht si noisrev enO
marked “it’s alright, he is also
Alexander”. Alexander always sought his

Justice Out of the Closet
The furore over a gay senior advocate’s impending elevation to the Bench is a storm in a teacup. A judge
should be efficient, knowledgeable, kind and apolitical. His private life should be of no concern to anyone

T
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Opinion/ Saurabh Kirpal’s Appointment                            Justice Kamaljit Singh Garewal

Senior advocate Saurabh Kirpal is emi-
nently suitable for the Bench. The matter
of concern is the deferment of his candi-
dature for elevation, over and over again,

by the SC collegium since 2018. 

Prosecution was dismissed but Oscar
was immediately arrested, tried and sen-
tenced to two years for “indecent behav-
iour”. This shattered his life completely
and snapped his relationship with Lord
Douglas. After completing his jail term,
Oscar Wilde fled to France, never to
return. He died a few years later, penni-
less, friendless, his relationship with
Lord Douglas broken, literary output
reduced to nothing and his genius
destroyed.

Another sad story is of the famous
Irish patriot, Roger Casement, hanged
for treason in August1916, at Pentonville
Prison, London. Casement was one of
the earliest human rights activists, a
British diplomat, who reported British
companies committing human right vio-
lations, torture and killings of the local
people in Belgian Congo and rubber
plantation workers in Peru between
1890-1910. Casement was knighted in
1911. After this, he turned his attention
towards his countrymen in Ireland and
arranged with the Germans to supply
arms to the Irish Republicans for the
Easter Uprising in April 1916. On land-
ing on the Irish coast on a submarine
with a thousand rifles, he was arrested
and tried for treason, found guilty to be

,seru gif cilbup tnenimorp ynaM .degnah
writers like GB Shaw and poets like WB
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friend’s advice and would give him sen-
sitive military tasks. On return from
Hydaspes, the two friends married the
two daughters of Darius at Susa.

But sadly, six months later, while
on a campaign, Hephaestion fell ill and
died. Alexander was devastated, incon-
solable with grief and lay crying on
Hepha estion’s body for a day. Most
scholars and historians are convinced
that the two had been lovers. Such was
their close attraction for each other, and
together they led the mightiest army
from Greece to India. Alexander the
Great never returned home and he died
a few months later.

Fast forward to the late 19th cen-
tury and the Victorian age,
known for strict morals and

prudishness. A homosexual act was a
crime, much like Section 377 of the
Penal Code, itself a gift to India from
Lord Thomas Macaulay. An Oxonian
Irishman was the rising star in Lon -
don’s literary circles, as an essayist, a
dramatist and a poet. This darling of
London society was hopelessly and
madly in love with a much younger and
very handsome poet, son of a Scottish
peer. Reference here is to Oscar Wilde
and Lord Alfred “Bosie” Douglas. An
example of Oscar Wilde’s love letter to

Lord Douglas is below:
“My Own Boy,
“Your sonnet is quite lovely, and it is a
marvel those red rose-leaf lips of yours
should be made no less for the madness
of music and song than for the madness
of kissing. Your slim-gilt soul walks
between passion and poetry. I am sure
Hyacinthus whom Apollo loved so
madly was you in Greek days. Why are
you alone in London, and when do you
do to Salisbury? Do go there and cool
your hands in the grey twilight of Gothic
things. Come here whenever you like. It
is a lovely place and only lacks you. Do
go to Salisbury first. Always with undy-
ing love, Yours, Oscar.”

Bosie’s father, the Marquess of
Queensbury, was very angry at this rela-
tionship. He reprimanded his son,
threatening to cut off his allowance.
Queensbury then went to Oscar Wilde’s
club and left his calling card, on which
he wrote that he (Oscar) was “posing as
a sodomite”. Oscar Wilde took this insult
very seriously and against all sound ad -
vice, launched prosecution against
Queensbury. In defense, Queensbury led
evidence of some young men, dismissed
butlers and man-servants. And also evi-
dence of the procurer who provided
these men to Oscar and the payment
received by them for services rendered.

The first known
high-profile gay
couple—Ale xan -
der and Hepha -
estion—lived
from 356-323
BC. In a canvas
painted by the
Venetian painter,
Paolo Veronese,
Alexander and
Hephaestion are
shown standing
together.
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Yeats sought clemency for Casement.
But there was a problem with this
demand. After Casement’s arrest, his
controversial diaries were recovered,
containing detailed accounts of the gay
side of his character. This became a hur-
dle for considering clemency for him.
Although some said these were forger-
ies, it was sad to see a human rights
activist and an Irish patriot vilified after
his execution. Half a century later, Case -
ment’s remains were taken back to Ire -
land and given a state funeral with full
honours. Who would have known that a
century later, Leo Varadkar of Indian
origin would be the Taoiseach (prime
minister) of the Republic of Ireland, and
someone who was openly gay.

Society is much more tolerant now.
Justice Michael Kirby, a barrister,
an international jurist and a dis-

tinguished former judge of the High
Court of Australia, is also a gay judge,
who in 2019, married his partner on the
50th anniversary of their first meeting.
He is reported to have said that crimi-
nalisation of private, consensual homo-

- mi yaluacaM fo ycagel a si stca lauxes
posed on colonial people by the imperial

rules of the British Crown. Such laws
were wrong in legal principle because
they exceed the proper ambit and func-
tion of criminal law in a modern society.
The laws oppressed a minority and tar-
geted them for an attribute of their
nature that they do not choose and can-
not change. The laws fly in the face of
modern scientific knowledge about the
incidence and variety of human sexuali-
ty. And finally, they put a cohort of citi-
zens into a position of stigma and
shame. (excerpted from the opinion of
Chief Justice Dipak Misra)

But in our country, the course of law
is bumpy, tedious and never-ending.
This does not exactly cover Justice

Ministers with glory. The provi-
sion of Section 377 IPC was
challenged before the Delhi
High Court, the petition was
dismissed in 2004. The Court
held that the petitioner did not
have cause of action. This order
was set aside by the Supreme
Court in 2006 and the case was
sent back saying that “the mat-
ter required reconsideration as
a writ petition of this nature
could not have been dismissed
on this ground”. Finally, in
2009, the Delhi High Court
decided to decriminalise
Section 377 IPC. The Court
declared “Section 377 IPC,

insofar it criminalises consensual
sexual acts of adults in private, is viola-
tive of Articles 21, 14 and 15 of the
Constitution”.

The Minister of Justice was not satis-
fied with this decision. Someday, schol-
ars will go through the noting on the file
out of curiosity to see the considerations
before the Attorney General to file an
appeal. Anyway, an appeal filed in the
Supreme Court was accepted in 2013
and the Court held “that Section 377
IPC does not suffer from the vice of
unconstitutionality and the declaration
made by the Division Bench of the High
court is legally unsustainable”. 

Finally, five years later, a five-judge
constitution bench headed by Chief
Justice Dipak Misra entertained fresh
petitions seeking decriminalising of con-
sensual gay sex. On September 6, 2018,
the Supreme Court unanimously struck
down part of the British-era law and

- eP naidnI eht fo 773 noitceS taht dleh
nal Code that criminalised consensual
gay sex was “irrational, indefensible and
manifestly arbitrary”. The bench said:
“One defines oneself. That is the glori-
ous form of individuality…. if consensual
carnal intercourse between a heterosex-
ual couple does not amount to rape, it
definitely should not be designated as
an unnatural offence under Section
377 IPC.”

Justice is finally out of the closet.

—The writer is former judge, Punjab
& Haryana High Court, Chandigarh

and former judge, United Nations
Appeals Tribunal, New York

Gay judge Michael
Kirby (far left), a for-
mer judge of the High
Court of Australia,
married his partner
Johan van Vlotenon in
2019, on the 50th
anniversary of their
first meeting.

EARNING OPPROBRIUM
Oscar Wilde (left) and Lord Alfred
Douglas had a tempestuous
affair which could not continue
for long

Opinion/ Saurabh Kirpal’s Appointment/ Justice Kamaljit Singh Garewal

25-year-old Black man, in a case that,
helped inspire the racial justice protests
last year. Travis McMichael, 35; his
father, Gregory McMichael, 65; and
their neighbour William Bryan, 52 face
up to life in prison for the state crimes.
The men have also been indicted on
separate federal charges, including hate
crimes and attempted kidnapping, and
are expected to stand trial in February
on those charges. The verdict suggested
that the jury agreed with prosecutors’
arguments that Arbery posed no immi-
nent threat to the men and they had
no reason to believe he had committed
a crime, providing no legal right to
chase him through their suburban
neighbourhood. “You can’t start it and
claim self-defense. And they started
this,” the lead prosecutor argued in her
closing statements.

After a four day jury trial, a jury in
Wisconsin acquitted teenager Kyle
Rittenhouse for killing two men during
racial disturbances in the city of Keno -
sha last year. Rittenhouse had left his
Illinois home, crossed a state border
with his AK-15, claiming he was “help-
ing” law enforcement. Among five felony
counts, the most serious charge was
first-degree intentional homicide,
requiring a mandatory sentence of life
in prison if guilty. While none of the 12-
person jury spoke publicly about the
case, legal experts said an acquittal was
not surprising. “I think that anyone who
saw the evidence could see that the jury
might have a difficult time coming to a
unanimous decision that Kyle Ritten -
house wasn’t defending himself,” said
Julius Kim, a defense attorney and
former prosecutor based in the
Milwaukee area.

In Charlottesville, Virginia, the self
defense justification did not work at all
for five nationalist hate organizations in
civil litigation from a 2017 demonstra-
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MERICA has been trans-
fixed these past ten days
by high-profile criminal
cases as well as judges
penalising lawyers for fri-
volity, plus a bonus as two

US Senators—both lawyers—suggest
Communists and left-wingers are ruin-
ing America. The courts and the Cong -
ress have pushed the Covid-19 death toll

out of the news spotlight. The highlights
were the two murder trials that pro-
duced opposite verdicts: a Georgia jury
convicted three white men of killing a
black jogger, while in Wisconsin, a jury
acquitted a white teenager who killed
two white demonstrators. 

In Georgia, three white men were
found guilty of murder for the pursuit
and fatal shooting of Ahmaud Arbery, a

Crime and
Justice,
America’s Angst
Two murder trials growing out of racial confrontations
following the Black Lives Matter protests in America this
past year ended with opposite verdicts, suggesting that
the country’s legal system is in trouble
By Kenneth Tiven in Washington

A

Global Affairs/ US

TWO MURDER TRIALS
(From far left) Three white men were found
guilty of murder for killing Ahmaud Arbery, a
Black man while teenager Kyle Rittenhouse
was acquitted on all charges related to fatal
shooting of two White men
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tion supporting Confederate War
monu ments. A protester killed a woman
with his car. A few days after the rally,
Presi dent Donald Trump memorably
said there were “very fine people on
both sides”.

Over three weeks, the plaintiffs pro-
duced evidence that the defendants had
talked of hitting protesters with cars, an
incident which killed Heather Heyer.
Defense lawyers denied this, claiming
pre-event planning was just chatter
amongst people simply exercising self
defense to protect their First Amend -
ment rights. The jury awarded the
plaintiffs $26 million in damages, which
is likely uncollectible given the lack of
resources of the defendants. 

The jury was instructed that in a
conspiracy case actually committing the
violence was irrelevant if the accused
had the same goal and could foresee
that violence would occur. In a civil trial,

jurors only need a preponderance of
the evidence, not the “beyond a reason-
able doubt” standard of a criminal trial
in America.

Subpoenas for three groups and
associated individuals were issued
by the House Select Committee

investigating the January 6 attack on
the US Capitol building. “We believe the
individuals and organizations we sub-
poenaed have relevant information ab -
out how violence erupted at the Capitol
and the preparation leading up to this
violent attack,” said Committee chair
Representative Bennie Thompson. This
included leaders from such militant
right-wing groups as Proud Boys, Oath
Keepers and the 1st Amendment Prae -
torian group. Roger Stone, a long time
Republican political fixer going back to
President Nixon’s campaign in 1968,
and often an advisor to President

Trump, was also named and is fund
raising off his subpoena.

Conspiracist radio host Alex Jones
said he will plead the Fifth Amendment,
which protects a citizen from being
“compelled to witness against himself.”
He said: “I don’t want to spend the rest
of my life in prison.” Jones recently lost
a defamation suit based on his false
claims that the 2012 school shooting in
Sandy Hook, Connecticut, was a hoax.
Families who lost 20 young children and
six teachers filed the law suit. Amounts
involved are to be worked out.

A federal judge in Colorado has
ordered two lawyers there to pay nearly
$1,87,000 to defray the legal fees of
groups they sued in a class action suit
alleging theft of Trump’s 2020 election.
Their original suit was a bit over the top
in seeking $160 billion, alleging fraud
by the voting machine vendor Dominion
Voting Systems; the tech company

Subpoenas for three groups and associated individuals were  issued by the House Select Committee investigating the
January 6 attack on the US Capitol building. This included leaders from militant right-wing groups. 
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Virginia Law School and attended
Oxford University’s Magdalen College.
He only “plays” the aging southern
politician.

Cruz graduated from Princeton
University and Harvard Law School,
two top notch US institutions before
going into politics. Pandering is not
taught at any of these schools and
both men—especially as lawyers—are
an embarrassment, not just for red-bait-
ing in the tradition of the late Senator
Joseph Mc Carthy in America in
the 1950s. 

In 1954, McCarthy clashed with
attorney Joseph Welch at a Senate hear-
ing, alleging a young lawyer in Welch’s
firm was a Communist sympathiser. A

- om siht litnU“ :dias hcleW dennuts
ment, Sena tor, I think I never really
gauged your cruelty or your reckless-
ness.” McCarthy was speechless as
Welch asked: “Have you no sense of
decency, sir, at long last?” 

Two months later, the US Senate
censured McCarthy for his behaviour.

—The writer has worked in senior
positions at The Washington Post, NBC,

ABC and CNN and also consults for
several Indian channels
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Facebook, its founder Mark Zuckerberg
and his wife, Priscilla Chan; and elected
officials in four states. “As officers of the
Court, these attorneys have a higher
duty and calling that requires meaning-
ful investigation before prematurely
repeating in court pleadings unverified
and un-investigated defamatory ru m -
ours that strike at the heart of our dem-
ocratic system and were used by others
to foment a violent insurrection threat-
ening our system of government,” wrote
Magistrate Judge Reid Neureiter.

Two of the US Senate’s least
au thentic members sounded a
bit foolish this week as well,

politicising matters while appealing to
the Make America Great Again true
believers. The man who drove a car into
a parade in Wisconsin killing six people
and injuring 48, turns out to have been
out on bail in another criminal case.
Texas Senator Ted Cruz turned the
tragedy into a political rant tweeting:
“Across the country, radical Leftists are
releasing violent criminals from jail—
with little or no bail—only to see them
commit yet more violent crimes…. This
horrific mass murder is the latest exam-
ple. And it was fully preventable.” The

fact is bail is legal and its application
has not been changed much in the
past decades. 

Not to be outdone, Senator John
Kennedy from Louisiana attacked a
woman the Biden administration wants
as Comptroller of the Currency, a bank
regulatory position. In the deep drawl
of “southern” Louisiana language, he has
acquired late in his career, the Senator
said: “I don’t know whether to call
you ‘professor’ or ‘comrade.” Saule
Omarova is a Cornell Law School pro-
fessor needing confirmation from the
Senate Banking Committee on which
Kennedy serves.

Kennedy asked if she had a resigna-
tion letter from the Communist youth
group the Soviet-controlled Kazakhstan
government forced her to join as a child.
Omarova responded: “Senator, I’m not a
Communist. I do not subscribe to that
ideology. I could not choose where I was
born.” Omarova told Kennedy the
Communist regime persecuted her fami-
ly, adding: “That’s who I am. I remem-
ber that history. I came to this country.
I’m proud to be an American.” Let the
record show that Kennedy is an articu-
late alumni of Vanderbilt University
who graduated from the University of

Two of the US Senate’s
least authentic mem-
bers sounded a bit
foolish politicising
matters over the
Christmas parade
crash in Wisconsin
(left) after it came to
light that the man who
drove a car into the
parade killing six peo-
ple and injuring 48 had
been out on bail in
another criminal case.



HE fabled mythical horse, Pega -
sus, continues flying since I sur-
veyed the equestrian jurispru-
dence of the Supreme Court of
India (see Baxi, India Legal,
Novem ber 1, 2021). The winged

horse has appeared again, this time round in
faraway California.

The aggressive software, also called Pega -
sus, owned by an Israeli private company
(NSO Group of Technologies) was denied the
claim of sovereign immunity by Justice Phyllis
J Hamil ton of the District Court of California.
Justice Danielle J. Forrest (in a panel also
comprising Justices Mary H Murguia and
Ryan D Nelson of the 9th Circuit Court in
California) affirmed this holding, but for dif-
ferent judicial reasons (on November 8, 2021).
The suit continues and there is a very slim
prospect that the weight of judicial precedents
will be diluted by the Supreme Court of US
[SCOTUS] to allow sovereign immunity to
private commercial entities.

Before exploring the instant decision, we
may pause to recall the importance of law and
practice relative to sovereign immunity in the
US for Indian jurists and citizens. The horror
of a sea corridor attack sponsored by the LeT
(Lashkar-e-Taiba) which claimed 160 lives, led
to extensive property damage and deep trau-
ma, generating a climate of insecurity that
gripped the whole of Mumbai for four days
beginning  November 26, 2008, is sadly well-
known. So is the meticulous prior surveillance
and planning by an American citizen, David
Coleman Head ley. He revealed (in interviews
with American and Indian authorities) that
the LeT attackers had received money and
material support from agents of the ISI
(Inter-Services Intelligence), an espionage
agency under Pakistan’s Ministry of Defence.

A legal action (against the ISI and two of
its directors) by the victims of the Mumbai
attacks was dismissed (in the Eastern District
of New York) upholding the Pakistan govern-
ment’s claim of immunity; and the executive
branch recommended dismissal of the allega-
tions against the ISI, which issue is also the
notorious “Rosenberg Statement”. This state-
ment ousted entirely judicial control over
executive action. It said two things. First:
“[I]t is for the Executive Branch, not the
courts, to determine whether the conduct

No Magic 
Carpet 
of Sovereign
Immunity?

The Israeli software issue cropped up in California, where
it was denied the claim of conduct immunity. It reiterates
the SCOTUS message that even the separation of powers
doctrine does not authorise the “political branches” to
“switch the Constitution on or off at will”

T
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claimed that its Pegasus technology is a
programme that was “marketed only to
and used only by sovereign govern-
ments” and it allowed those govern-
ments “to intercept messages, take
screenshots, or exfiltrate a device’s con-
tacts or history”. NSO’s “cli ents choose
how and when to use Pega sus, not
NSO”, which technology “it simply
licenses” and “provides advice and tech-
nical support” at its customers’ direc-
tion. Thus, as simply an “agency” or
“instrumentality” [pp.18-19], it provides
technology to foreign states, which is
deployed for law-enforcement purposes.
Law enforcement, however, is an “inher-
ently sovereign function”.

Judge Danielle J. Forrest (app ointed
tned iserP fo emiger eht gnirud

Donald Trump) during the hear-
ings, observed: “I find the argument that
your clients are making in this case
remarkable”, and asked: “Shouldn’t we
have some sort of a signal from the State
Department, from the executive branch”
to guide judicial considerations instead
of a court “sort of leaping out into a
whole brand new area” that into which

dael yna tuohtiw … enog reve s’ydob on“
from the executive branch?” Judge Mary

tnediserP fo eetnioppa na( aiug ruM
Barack Obama) pressed NSO’s lawyer
whether the firm ever asked the State
Department to “weigh in against the
suit”, but Counsel  merely declared that
he was unaware of the firm doing so “in
any formal way”.4

In negativing the NSO strategy, the
Court made it amply clear that: “It
makes little sense to conclude that the
FSIA leaves open the possibility that a
corporate entity less connected to a
sovereign than those meeting the statu-
tory definition of ‘foreign state’ could
seek immunity for commercial conduct
under a different immunity doctrine
while entities more connected to a
sovereign—even a bodypolitic itself—
could not” [p.18]. The suit would now
proceed further.

This is also the Indian position as
expounded by the Supreme Court of 
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alleged was taken in a foreign official’s
official capacity.” And second: “Because
a foreign state’s request for immunity
on behalf of an official itself has foreign
relations implications, courts should
ensure that the Executive Branch has
been notified of and had an opportunity
to consider such a request before ruling
on the immunity issue. Indeed, for that
reason, a foreign state’s request for an
official’s immunity should first be pre-
sented to the Department of State, not
to the court.”

WhatsApp and Facebook (hereafter
cited as WhatsApp) alleged that NSO
sent malware through WhatsApp’s
server system to “approximately 1,400
mobile devices, breaking both state
and federal law”. NSO argued that
“foreign sovereign immunity protects
it from suit and, therefore, the court
lacks subject matter jurisdiction”. The
main argumentative strategy pursued
was that “NSO was acting as an agent
of a foreign state, entitling it to ‘con-
duct-based immunity’—a common-law
doctrine that protects foreign

officials acting in their official capacity”
[pp4-5].

However, the US courts are divided
over the scope of deference to the execu-
tive’s “suggestions for immunity”. The
Southern District of New York, for ex -
ample, rejecting the Rosenberg State -
ment decided on questions of immunity
not first presented to the State Depart -
ment.1 In a unanimous decision, SCO-
TUS held that the Foreign State Immu -
nity Act, 1976 [FSIA] does not govern
the immunity of foreign officials from
legal proceedings in US courts, though
it left undecided the question whether
foreign officials could be awarded
immunity under the federal common
law.2 The procedure of the FSIA made
both under the statute and federal com-
mon law is thus subject to divergent
judicial, and scholarly, interpretations
and immunity determinations.3

Of course, the NSO did not argue
that it is an organ of the state, or is sub-
stantially owned by the State of Israel or
it is in anyway a “political sub-division
of foreign government”. Rather, it

Pegasus was denied sovereign immunity by Justice Phyllis J Hamilton (left) of the
District Court of California. Justice Danielle J. Forrest (in a panel also comprising
Justices Mary H Murguia and Ryan D Nelson of the 9th Circuit Court in California)

affirmed this holding, but for different judicial reasons.
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In dia. Justice Dalveer Bhandari, writing
for himself (Dr Mukundakam Sharma,
Anil R. Dave JJ) ruled that countries
“who participate in trade, commerce
and business with different countries
ought to be subjected to normal rules of
the market”. In “the modern era, where
there is close interconnection between
different countries as far as trade, com-
merce and business are concerned, the
principle of sovereign immunity can no
longer be absolute in the way that it
much earlier was”.5

One hopes that the Justice Raveen -
dran Committee, appointed by the
Supreme Court, takes full note of this
position in its task of legislating further
guidelines. It is, of course, open to
Parliament, after due deliberation, to
legislate a fresh law providing conduct-
based immunity of non-state entities.
However, the issue of its constitutionali-
ty must remain open, as the Supreme
Court has frowned on such statutory
privative clauses.6

The situation has definitely been fur-
ther changed by the development of

jurisprudence concerning the basic
structure and essential features declar-
ing the judicial ouster of the legislative
ouster clauses. It is hoped that even
when ceding to the performances of
responsible sovereignty, the Court devel-
ops appropriate judicial guidelines that
prohibit acts of snooping wholly con-
trary to constitutional good governance
now authoritatively declared by (a unan-
imous nine-judge Bench) in the  2017
right to privacy case.

Justice Kennedy, in writing for a
majority of SCOTUS, held that
the Military Commissions Act

(MCA) of 2006, which barred foreign
nationals (held by the United States as
“enemy combatants”) from challenging
their detentions in US federal courts,
was an unconstitutional ‘suspension of
the writ of habeas corpus guaranteed in
the US Constitution’. The Court further
said that “Our basic charter cannot be
contracted away”, and added that the
“political branches” lack “the power…
to switch the Constitution on or off

at will”.7 This observation would
apply even more strongly to the Indian
scenario.

—The author is an internationally-
renowned law scholar, an acclaimed

teacher and a well-known writer

1See, Rosenberg v. Lashkar-e-Taiba, 980
F. Supp. 2d 336, 339 (E.D.N.Y. 2013),
aff ’dsub nom. Rosenberg v. Pasha, 577 F.
App’ 22 (2d Cir. 2014)
2See Samantar v. Yousuf, 560 U.S. 305,
325–26 (2010). It is worth noting
though that the State Department’s
Legal Advisor, Harold Hongju Koh,
claimed following a SCOTUS obiter, at
323, that: “[w]e have been given no rea-
son to believe that Congress saw as a
problem, or wanted to eliminate, the
State Department’s role in determina-
tions regarding individual official immu-
nity.” See, Harold Hongju Koh, “Foreign
Official Immunity After Samantar: A
United States Government Perspective”,
Vand. J. Transnat’l L., 44: 1141-1161 at
1147 (2011).
3See, for example, Luke Rya, “Against
Conduct-Based Immunity for Torture
Victim Protection Act Defendants,”
Barry Law Review, 23:1-26 (2018);
Chimene Keitner, “Foreign Official
Immunity After Samantar”, Vanderbilt
Journal of Transnational Law 44:843-
858, (2011). Keitner explicitly favours
“political” approach that could “grant
immunity to agents of our strategic
allies and trading partners …”. 
4Josh Gerstein,” NSO falters in bid to
shut down suit over hacking of
WhatsApp”, Politico, 04/12/2021.
5Ethiopian Airlines vs Ganesh Narain
Saboo, Indian Kannon, Para 73.
6M. P. Jain, ‘Judicial Response to
Privative Clauses in India”, Journal of
the Indian Law Institute.  22:1,1-37
(1980).
7Washington v. Trump, 847 F.3d 1151,
1161–62 (9th Cir. 2017), reconsideration
en banc denied, No. 17-35105, 2017 WL
992527 (9th Cir. Mar. 15, 2017) (quoting
Zivotofsky ex rel. Zivotofsky v. Clinton,
566 U.S. 189,196 (2012)).

The Supreme Court of India has also held that in the modern era, where there is close
interconnection between different countries in trade, commerce and business, the
principle of sovereign immunity can no longer be absolute in the way it was earlier.

My Space/ Pegasus in California/ Prof Upendra Baxi   

NDIA EGAL EEL STORIES THAT COUNT

  

NI June 1,  2020

The pandemic has changed the justice deli very system and even district and mofussil 
courts will have to adopt new practices and technology and be ready for the long hau l

Judiciary  
The New Normal

Prof Arun Kumar: Lockdown, 
printing notes and demand

New Labour Laws: 
Modern serfdom

NO HOLDS BARRED
Don’t miss a single issue of this independent, scintillating new weekly magazine

and get special discounts for yourself and your friends

For advertising & subscription queries
editor@indialegalonline.com

SUBSCRIBE TO INDIA LEGAL GET FABULOUS DISCOUNTS

` ` `

`

`

GAL

ev
b

m

  

NDIA EGAL EEL STORIES THAT COUNT

  

NI

The judiciary steps in. Finall y. Is it too little, too late?
Legal framework required to prevent the migrant tragedy from ever happening again

June 8,  2020

Interview of the Week: Bimal Julka, 
Chief Information Commissioner

India-China Border: 
Dangerous escalation

The jThe jThe jThe jThe jTh jh jh jh jhThe juuudududiciary steps in Finally Is it too little

  
Migrant Crisis

GAL

e, t
ro

e t

  

NDIA EGAL EEL STORIES THAT COUNT

  

NI June 15,  2020

 Covid-19 will accelerate the judiciary’s transformation but it needs to 
embrace the change at a faster pac e

 In the US, case disposal rates have remained relatively high, according to 
our special report, and offers a model for Indian courts

“The migrants will return”: Jyotika Kalra, 
Member, National Human Rights Commission

a, 
on

TURBO-CHARGING 
THE INDUSTRY

GAL

at
ce
el
dia

G
R

  

NDIA EGAL EEL STORIES THAT COUNT

  

NI June 22,  2020

Soli Jehangir Sorabjee, the eminent jurist, who rose to become India’s 
highest law officer, is also well-known for championing human rights. In a n 

exclusive interview to India Legal, he talks about the migrants’ plight, 
judicial activism and the Supreme Cour t

“THE STATE 
IS MORALLY 
BOUND TO  
UPHOLD THE 
FUNDAMENTAL 
RIGHTS OF  
THE PEOPLE”

Covid-19 Vaccine:  
Hunt for the silver bullet 

Prof Upendra Baxi: A progressive 
court during coronavirus

GAL

e t
ng

e 
ou

S
R
D
L
A
TS
E

  

NDIA EGAL EEL STORIES THAT COUNT

  

NI June 29,  2020

Forty five years ago this week, Mrs Gandhi imposed a draconian Emergen cy. 
MG Devasahayam, an IAS officer, recalls how he breached civil service rule s 

and twice saved the life of Mrs Gandhi’s biggest political threat, 
Jayaprakash Narayan

Migrant Labour:  
The new threat

Covid-19:  
Protocols and dharma

“I BREACHED THE 
BARRIERS OF CIVIL 
SERVICE AND SAVED 

JP’S LIFE TWICE”

GAL

draa
hee
poo

THH
IVV

AVV
CEE

  

NDIA EGAL L STORIES THAT COUNT

  I July 6,  2020
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O guide state-owned banks
in taking accountability for
non-performing assets, the
finance ministry recently
published a new set of stan-
dards and issued the “Staff

Accountability Framework for NPA
Accounts up to Rs 50 crore (other than
fraud cases)”.

The main objective is to safeguard
employees for genuine actions and make
them responsible for any misconduct or
indecision on their part. The new rules
will come into effect from April 1, 2022,
for accounts that turn NPAs commenc-
ing the next financial year. The ministry
has guided public sector banks to

amend their staff answerability, strate-
gies and design measures with the con-
sent of their respective panels.

According to the framework, banks
will have to finalise an accountability
exercise within six months from the date
an account is categorised as NPA. The
rules recommend maximum levels for
examination of accountability by the
chief vigilance officer depending on the

bank’s business
volume. The
guidelines have
also mentioned
that if the NPA is
triggered by exter-
nal issues, namely
change in govern-
ment policy, natu-
ral calamities,
non-release of gov-
ernment subsidy

or grant, etc—it should not attract staff
accountability scrutiny.

The ministry decided to make this
move to guard bankers and erase their
anxieties of being probed for bona fide

- uN .tcerrocni enog snoisiced ssenisub
 merous bankers are of the opinion that
occasionally decisions on credit app -
rovals are slow as they fear investigative
organisations may chase them if the acc -
ounts turn NPA. Considering this trend,
the Indian Banks’ Asso ciation (IBA) said
that this tactic not only upsets the confi-
dence of the employees, but also places
enormous stress on the resources of
banks. The IBA also mentioned that dis-
ciplinary action should be taken against
those officers having wrong intentions
or connections, while authentic mis-
takes have to be handled with kindness.
These bankers have offered their feed-
back to the government.

Due to Rs 13,000-crore mega fraud
committed by Nirav Modi in 2018, many
senior officials of Punjab National Bank
faced stringent prosecution. In addition,
other isolated scams created an atmos-
phere in which PSU banks became
exceedingly careful and risk-averse even

- navda etaroproc eniuneg fo esac eht ni
ces. This led to a delay in credit deploy-
ment, which is vital to encourage eco-
nomic progress. This scenario is what
forced the ministry of finance to issue
the new framework.

In an attempt to make the staff of PSU banks
accountable for any misconduct and also to
safeguard them for genuine mistakes regarding
NPAs, the centre has come out with new guidelines  
By Shivanand Pandit

T
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Commerce/ Finance Ministry Framework for Banks

The Nirav Modi bank fraud as well as other
isolated scams have created an atmos-

phere wherein PSU banks are exceedingly
careful and risk-averse even in the case of

genuine corporate advances.

A Bankable Move?
itoring and follow-up of frauds and
informed to the RBI at quarterly inter-
missions. The RBI mentions that banks
should separate all scam cases into vigi-
lance and non-vigilance classes. Only
vigilance cases should be referred to

inspective authorities. Non-vigilance
cases may be probed and dealt with

at the bank level within 180 days. In
cases comprising very senior managers,
the board or the audit committee may
start the procedure of fixing accounta-
bility, which should not be delayed due
to the case being filed with law-enforce-
ment organisations.

Banking industry experts and offi-
cials are of the opinion that the new
framework will assist bankers to take
credit decisions quickly, which will sup-
port the economy. The finance ministry
also mentioned that a developing econo-
my depends deeply on bank advances
and the government and the RBI also
have at different times declared their
worry on slow credit off-take and em -
pha sised the removal of fear in taking
business judgments. The ministry also
said that rational and clear systems and
processes of organising staff accounta-
bility are essential to erase bias.

Resolving the accountability issue of
PSBs is a praiseworthy move. However,
the government should introduce bro -
ader reforms to tackle fundamental ma -
tters. These include reinforcing banks
credit-appraisal system to improve cred-
it pricing skills and lessening loan write-
offs, commanding the RBI to govern
PSBs like private banks, assured func-
tional independence and proper oppor-
tunities to defend in case of an investi-
gation and linking job inducements
with commercial outcomes. All these
measures will enhance the lending
confidence of PSBs, inject discipline
among them, reduce NPAs and scams,

- ni dna ycneiciffe lanoitcnuf evorpmi
crease the valuations of banks put up
for privatisation.

—The writer is a financial and tax
specialist, author and public speaker

based in Margao, Goa
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Presently, banks carry out different
methods for staff accountability
exercises in case of NPAs. This adverse-
ly influenced many bankers and they
are hesitant about taking on fresh units
or projects. Therefore, credit off-take
to petty units that need bank fund-
ing were deprived of liquidity,
particularly after the pandemic
started.

According to the new frame-
work, staff accountability need not
be verified in unsettled NPA
accounts up to Rs 10 lakh. The gov-
ernment has said that most loans up
to Rs 10 lakh are “template-based and
do not form a key percentage of the
NPA group by amount. Such accounts
can turn into NPA even due to a minor
modification in situations including
health crisis, shutdown, etc”.

For observing staff accountability,
subject to business volume, banks may
decide on a threshold of Rs 10 lakh or
Rs 20 lakh. For loans between Rs 10
lakh and Rs 1 crore, which largely
comprise home and car loans, small
and medium enterprises and agricul-
ture credit, staff accountability is to be
observed by a team established at the
regional or controlling workplaces.
For initial scrutiny, the controller
will submit a brief statement compris-
ing particulars of the loan and com-
ments in inspection or audit reports
for the preceding four years. If the com-
mittee locates a case of staff accounta-
bility, it will be scrutinised by a fact-
finding officer.

Accounts in the range of Rs 1 crore
to Rs 50 crore are generally credit
amenities sanctioned to business firms,
demanding inspection by a specific
committee within the banks. NPA
accounts in this assortment should go
through initial scrutiny by a committee
formed at one level over the sanction
level. So an account approved at the
regional office will be taken up at the
zonal level, those at the zonal level by
circle office or head office and so on.
The committee should be controlled by
an authorised senior to the approving

authority. For initial scrutiny by the
committee, a detailed report should be
submitted through the controller. If the
committee detects gaps in any of the
procedures, the account may be ref erred
at the choice of the committee to the
controlling audit office for a thorough
inspection of staff accountability.

For NPA accounts above Rs 50
crore, staff accountability is to be
scrutinised as per the prevailing

rules. However, the RBI has designed an
outline as per which banks must start
and finish a staff accountability exercise
within 180 days from the date of group-
ing the scam. Facts of the exercise and
the decision taken may be put before a
special committee of the Board for mon-

According to the framework, banks will
have to finalise an accountability exercise

within six months from the date an
account is categorised as NPA. NPAs due
to external issues wil not attract scrutiny. 



Complexities
of Privacy

Prima Facie/ Personal Data Protection Bill                             Sujit Bhar

MONG the many impor-
tant bills to be consid-
ered in this winter ses-
sion of Parliament, the
Personal Data Protection
Bill of 2019 will be criti-

cal. This will be an initiative of the
Ministry of Law and Justice. The first
time the Bill was tabled was on
December 11, 2019, introduced in Lok
Sabha by the Minister of Electronics
and Information Technology, Ravi
Shankar Prasad. This Bill, formulated
with the help of recommendations from
the Justice Srikrishna Committee
report that was placed before Prasad in
2018, had been in virtual hibernation,
moving around tables of the Joint
Committee on the Personal Data
Protection Bill. The first tabling of the
bill was unsuccessful, as members
wanted further debate and amend-
ments to the draft. It was referred to
the standing committee.

The object of this 57-page Bill is
summarised as follows: “…to provide
for protection of the privacy of individ-
uals relating to their personal data,
specify the flow and usage of personal
data, create a relationship of trust
between persons and entities processing
the personal data, protect the rights of
individuals whose personal data are
processed, to create a framework for
organisational and technical measures
in processing of data, laying down
norms for social media intermediary,

cross-border transfer, accountability of
entities processing personal data,
remedies for unauthorised and harmful
processing, and to establish a Data
Protection Authority of India for the
said purposes and for matters connect-
ed therewith or incidental thereto.

“WHEREAS the right to privacy is a
fundamental right and it is necessary
to protect personal data as an essential
facet of informational privacy…”

Hence the scope of the Bill is pretty
wide. As per the Bill, its provisions,

“A) shall apply to—
(a) the processing of personal data
where such data has been collected,
disclosed, shared or otherwise
processed within the territory of India;
(b) the processing of personal data by
the State, any Indian company, any citi-
zen of India or any person or body of
persons incorporated or created under
Indian law;
(c) the processing of personal data by
data fiduciaries or data processors not
present within the territory of India, if
such processing is—
(i) in connection with any business car-
ried on in India, or any systematic
activity of offering goods or services to

data principals within the territory of
India; or
(ii) in connection with any activity
which involves profiling of data princi-
pals within the territory of India.”

NON-PERSONAL DATA
Before moving ahead, one has to
remember that apart from personal
data, there is another set of data in
play: non-personal data. While we have
a general idea of personal data, non-
personal data is difficult to encapsulate
within any Bill and more difficult to
control. Data, such as Google Maps
data, will be difficult to be able to bring
under control. When an installation in

The Bill is a great move in the right direction, but just merely passing
it may not ameliorate all the pains of the data principal in several
instances, specifically related to social media
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Apart from personal data, there is another
set of data in play: non-personal data.

While we have a fair idea of personal data,
non-personal data is difficult to encapsu-
late within any Bill and difficult to control. 

India is declared being of strategic
importance, it is possible to approach
Google to block out that installation
from its maps. However, when it is one’s
personal house—this
would be personal data
in India, but general
data for Google Maps—
problems happen.

Secondly, when publicly available
data (even personal) is sorted and
processed, it can to an extent become
intellectual property (IP). With India
going global, it becomes important to
note how the world perceives control of
IP in India. So, how can such data,
bearing IP rights, be controlled?
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According to a publication of the
Intellectual Property Office of the UK,
called “Intellectual Property Rights in
India”, IP rights are enforceable in this

country through several acts which
govern copyright, patents, designs and
trademarks. However, it is this process
of enforcement that creates the biggest
hurdle for foreign companies and
organisations.

Says the study: “A disadvantage of
civil litigation is that you are unlikely

to recover large damages, and punitive
damages against an infringer are rare.
However, if you have an identified
infringer, it may be advisable to launch
civil litigation, because if an interim
injunction is granted the infringement
can be halted pending the outcome of
the case. Damages are routinely award-
ed in cases of copyright piracy and
trade mark infringement (which come
under criminal litigation); less so in
patent cases.”

If this is the general international
perception on IP, then it will soon be
imperative to understand the extent of
copyright and patent that can be dis-
tributed and hence protected while not
contravening the provisions set out in
the privacy Act, as well by other related
Acts that are prevalent now. It might
also create overlapping jurisdictions
and there will be a need to specify and
clearly demarcate the powers of each
Act. It has to be seen how the Copyright
Act of 1957 and the Patents Act of 1970
stand independently with the launch of
the Privacy Act.

OVERLAPPING LEGISLATIONS
Here is an interesting example. The
“Grounds for processing personal data”
says that “The Bill allows processing of
data by fiduciaries only if consent is
provided by the individual. However, in
certain circumstances, personal data
can be processed without consent.
These include: (i) if required by the
State for providing benefits to the indi-
vidual, (ii) legal proceedings, (iii) to
respond to a medical emergency.”

Let us consider a
doctoral thesis, where,
say, a typical section of
society—basis can be
religion, caste, ethnici-

ty, sexual preference, etc—has been
studied by the student, basing his/her
research on data available from the
Census Board or other published mate-
rial, plus from interviews. This will rep-
resent a mixed data source, where spe-
cific permission may not have been
acquired for published data (sec-

To adjudicate and probably understand and iron out the kinks in the Bill, a
Data Protection Authority is also being established. But it will not be possible

to enact a law as strong as the European data protection laws.
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ondary data), but permission has been
available for data from specific people.
If those specific persons want their
data removed from the thesis, the
entire dissertation might fall short of
expectations. So, when the student
holds the copyright to his/her thesis
(completed well before the advent of
the privacy act), it contravenes certain
positions of the privacy act. That is a
complex situation.

To adjudicate and probably under-
stand and iron out the kinks, a Data
Protection Authority is also being
established. What will be the powers of
this authority and whether the Bill will
also apply to non personal data will be
issues that will be treated in detail later,
but the fact that it will not be possible
to enact a law as strong as the Euro -
pean data protection laws, is pretty
evident.

As of now, this Bill (according to
PRS) “governs the processing of person-
al data by: (i) government, (ii) compa-
nies incorporated in India, and (iii) for-
eign companies dealing with personal
data of individuals in India.”

DATA TYPES
To get into that, it is essential to define
personal data. As per the Bill, “personal

data is data which pertains to charac-
teristics, traits or attributes of identity,
which can be used to identify an indi-
vidual.” Expectedly, the Bill categorises
certain personal data as sensitive. They
include financial data, biometric data,
caste, religious or political beliefs, or
any other category of data specified by
the government, in consultation with
the Authority and the concerned sec-
toral regulator.

Hence, while one researcher is able
to, today, access and process a certain
type of data in a thesis that can yield a
copyright, tomorrow this might not be
true. Would the researcher be consid-
ered a “data fiduciary”?

What is a data fiduciary? A data
fiduciary is an entity or individual who
decides the means and purpose of pro-
cessing personal data. Such processing
will be subject to certain purpose, col-
lection and storage limitations.
Personal data can be processed only for
specific, clear and lawful purposes.
Additionally, all data fiduciaries must
undertake certain transparency and
accountability measures such as: (i)
implementing security safeguards (such
as data encryption and preventing mis-
use of data), and (ii) instituting griev-
ance redressal mechanisms to address

complaints of individuals. They must
also institute mechanisms for age veri-
fication and parental consent when
processing sensitive personal data of
children.

While this becomes a bit confusing,
rights of the individual, as defined in
the Bill, have the following issues. The
individual, or the data principal, has
the right to: (i) obtain confirmation
from the fiduciary on whether their
personal data has been processed, (ii)
seek correction of inaccurate, incom-
plete, or out-of-date personal data, (iii)
have personal data transferred to any
other data fiduciary in certain circum-
stances, and (iv) restrict continuing
disclosure of their personal data by a
fiduciary, if it is no longer necessary or
consent is withdrawn.

Complications and clashes with
copyright laws can ensue and the very
static nature of processed and recorded
data can be destroyed.

Hence, while the privacy Act will be
a great move in the right direction, just
the passing of a Bill may not ameliorate
all the pains of the data principal in
several instances, specifically in social
media, where the issue of “social media
intermediaries” remains work in
progress.

CONTROVERSIAL BILL: The then Minister of Electronics and Information Technology RS Prasad (left) had introduced the Data
Protection Bill in the Lok Sabha in December 2019; the Bill includes suggestions made by the Justice Srikrishna Committee  

Prima Facie/ Personal Data Protection Bill/  Sujit Bhar



URING the 82nd All India
Presiding Officers’ Confe -
rence held in Shimla from
November 17-18, 2021, M
Appavu, Speaker of the
Tamil Nadu assembly,

questioned the delay in president’s
approval to legislation reserved for his
consideration. He called for setting a
time-bound framework for deciding such
matters. Is legislation delayed, legislation
denied? Yes and no.

It brings to the fore the larger issue,
debated in the national fora time and
again—delays as well as the so-called
unseemly haste in getting legislation
through various procedural stages pre-
scribed by the Constitution and the

rules and regulations of various legisla-
tive bodies.

The procedure prescribed for the pas-
sage of Bills is necessarily cumbersome in
order to ensure adequate consideration of
them. As a matter of fact, the seeding of
the second House of the legislature is
premised on the fact that passing legisla-
tion in the heat of the moment is not
good. During the debates in the Consti -
tuent Assembly on the establishment of
the second chamber (Council of States/
Rajya Sabha), N Gopalaswami Ayyangar,

the most vociferous supporter of the idea
of the second chamber, said that it would
ensure “dignified debates” and would
“delay legislation” until “the passions of
the moment have subsided”. He added
that the second chamber is “an instru-
ment by which we delay action” and
would also give an opportunity to the
“seasoned people” who bring their learn-
ing to the House.

But delays in legislation have been
found to be frustrating not only by the
Opposition but the Presiding Officers as
well. On June 21, 2019, when the Rajya
Sabha had its first full meeting after the
formation of the 17th Lok Sabha, Venkai -
ah Naidu, the vice-president, had
observed that at the end of the previous
(248th) session of the Rajya Sabha, a
total of 55 Bills were pending considera-
tion there. After the lapsing of the 22
Bills, the pendency in this House stood at
33 Bills. Three bills were pending for
more than 20 years, six for between 10-
20 years, 14 bills for between 5-10 years
and 10 for less than 5 years. The oldest
pending bill—for over 32 years— was

- dnemA( licnuoC lacideM naidnI eht
ment) Bill, 1987. It certainly was not a
happy situation.

On the other hand, speeding up the
delivery of legislation is also not without
its weighty critics. On August 15, 2021,
speaking on the occasion of the 75th
Independence Day celebrations held at
the Supreme Court lawns, Chief Justice
of India NV Ramana lamented the “sorry
state of affairs” of lawmaking and parlia-
mentary debate in the country. He obser -
ved: “We see a lot of gaps in legislation,
there is a lot of ambiguity in making
laws.” In the absence of quality debate,
courts are unable to fathom the intent
and object of the new laws, triggering liti-
gation and causing inconvenience to
the stakeholder.

This was indeed a scathing indictment
of rushing through legislation and hurry-

Chutzpah or Hubris? 
Delays in legislation are frustrating for the Opposition as well
as the Presiding Officers. At the same time, a legislation
carefully drafted, could be disastrous if fast-tracked, as seen
in the case of the three farm laws

D
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Column/ Passage of Bills                           Vivek K Agnihotri

DEMANDING AN EXPLANATION
Ruckus by opposition parties in the Rajya
Sabha over farm bills during the Monsoon
Session of Parliament last year 

mandis) by the state government.
The Empowerment and Protection

Act facilitates contract farming and
direct marketing. It gives freedom to

make forward contracts, transferring the
risk to businesses. In contract farming,
the company (or individual) enters into
agreement to buy the produce at a speci-
fied rate. There is no compulsion to enter
into a contract.

The Essential Commodities (Amend -
ment) Act, 2020 deregulates the produc-
tion, storage, movement and sale of sev-
eral major foodstuffs, including cereals,
pulses, edible oils and onion, except in
extraordinary circumstances. Freedom
from the constraint of stocking limit
would act as an incentive for setting up
cold storages, among others. It thus per-
mits free movement of produce from one
state to another without any restrictions
or stock limits.

On the face of it, these are commend-
able legislations. But even a legislation
carefully drafted, with the best of inten-
tions, could prove to be politically disas-
trous if fast-tracked, as demonstrated by
the strategic withdrawal of the three farm
laws by the government.

Thus, occasionally, one has to take one
step backward in order to move three
laws forward. Sometimes, going back to
the drawing board too could be edifying
because the dividing line between chutz-
pah and hubris is very thin. However,
it needs to be flagged here that the mak-
ing of laws is the domain of the legisla-
ture and deciding on their constitutional-
ity is the realm of the judiciary; the
Indian constitution does not provide for
popular referendum on legislation, as do
some other constitutions such as that
of Switzerland.

—The writer was Secretary,
5002-3002 morf sriaffA  yratnemailraP

and Secretary General of Rajya Sabha
from 2007-2012
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ing its process and procedures. For
example, the monsoon session, 2021, in
the course of its 20 sittings, was witness
to the Lok Sabha passing 22 Bills while
the Rajya Sabha approved 21 Bills,
including two money Bills. One of the
Bills passed related to a constitutional
amendment. Six of the Bills passed by
the two Houses pertained to ordinances
promulgated by the president in the pre-
ceding intersession period. Only one of
the Bills passed had been considered by
a Department Related Parliamentary
Standing Committee.

Similarly, in the first session of the
17th Lok Sabha and the corresponding
249th session of the Rajya Sabha, during
June-August 2019, 36 Bills were passed
by the Lok Sabha and 32 Bills by the
Rajya Sabha in the course of 35 sittings.
Some leaders of the Opposition in the
Rajya Sabha presented a letter to the
Chairman of the House on July 25, 2019,
objecting to the “hurried” passage of Bills
without adequate scrutiny in the ongoing
Parliament session. Again, what was per-
haps a rarity, if not a singularity, in 2016,
both the Houses on the same day, passed
the Rajendra Prasad Central University
Bill. Even President Pranab Mukherjee
reportedly gave his assent to it on the
same day.

What is perhaps at the root of this
conundrum is the power of the president
as well as governors to promulgate ordi-
nances by which the executive assumes
the legislative powers of the legislature.

As a Bill replacing an Ordinance has to
be approved by Parliament within six
weeks of its reassembly, the reference of
the Bill to the Standing Committee is
either given a go-by or the matter is hus-
tled through. Normally, the Standing
Committee is given three months to
report and usually takes much more time
than that. The executive, whenever it is
confident of mustering the requisite
majority in both the Houses and wants to
exhibit its urgency in tackling a political
or legislative problem, goes ahead with
promulgation of an Ordinance.

Let us take the example of the three
Farm Laws—the Farmers’ Produce
Trade and Commerce (Promotion

and Facilitation) Act, 2020; the Farmers
(Empowerment and Protection) Agree -
ment on Price Assurance and Farm
Services Act, 2020 and the Essential
Commodities (Amendment) Act, 2020.
These Acts, initially promulgated as pres-
idential ordinances on June 5, 2020,
were passed by Parliament in September
2021 and received the president’s assent
on September 27, 2020. The farm laws
form part of the Atmanirbhar Bharat
package of the government and offer
three basic freedoms to farmers. The
Promotion and Facilita tion Act allows
farmers to sell their harvest outside the
notified APMC mandis without paying
any state taxes or fees. The farmers can
sell their produce to anyone. They need
not sell it at places designated (called

RAISING A POINT
During the 82nd All India Presiding Officers’
Conference (left), the Tamil Nadu Speaker
called for setting a binding timeframe for
deciding on any legislation



T
ime magazine rates this as one
of the best products of 2021
and it is easy to see why, espe-

cially for those who like to run but
face disabilities. For many of us, the
act of lacing up a running shoe and
unlacing it can be a problem, made
worse for those with disabilities.
Nike’s new product, the GO FlyEase
is Nike’s first hands free shoe that
wearers can slip on and off. Instead
of lying flat on the ground, the shoe

has a band that squeezes it so its
sole bends in the middle, creating
an unusually large opening for a
person’s foot. Just slide your toes
down into the gap and press down
with your heel and the band con-
tracts to close the shoe into its
proper shape and hold the foot
firmly in place. Removing the shoe
isn’t as simple and hands free
but Nike is working on solving
that issue.

International Briefs
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NIKE GO FLYEASE

THE BEST PRODUCTS OF 2021
It’s that time of the year when one year ends and another starts, hopefully

with more good news than bad. It’s also the time of the year when magazines
like Time and websites like Best, come out with their listing of the best

products of the year. Here’s a sampling:

A
perfect product for countries like
India, the Radius Zone is basically
a rechargeable device that creates

a cloud-like barrier around the person
holding the Orange-sized device to
repel mosquitoes. It covers a 15-foot
radius and once you turn it on, it takes
just a few minutes to ensure protection

from mosquitoes. The durable and
compact Radius is perfect for travel or
even at home. Powered by a recharge-
able lithium-ion battery, it provides 6.5
hours of mosquito protection on a sin-
gle charge. The best part is that is does
away with the traditional spray or
chemicals on your skin. 

THERMACELL
RADIUS ZONE

F
or those with
vision problems
and similar issues

that make it difficult to
read from printed test,
OrCam Read has come up
with the answer. It uses com-
puter vision and artificial intelligence which
allows it to read any piece of text aloud. Users
use the laser-fitted device to point at the page
of a book, a menu, or a screen displaying text,
press a button, and the device instantly con-
verts it into audio, in a voice that sounds nor-
mal. It also has the ability to read text in mul-
tiple languages. The device is also able to
respond to voice commands, so you can ask it
to read information printed in a newspaper or
even your favourite book.

ORCAM
READ
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I
ncase, which designs bags and other
protection, announced a new collec-
tion recently that puts a focus on

using sustainable and recycled materi-
als. Called ARC, short for “A Respon -
sible Carry”, the collection consists of
three backpacks and a tote: the Travel
Pack, Commuter Pack, Daypack and
Tech Tote. All of the bags are made

- ylop a htiw retseylop delcycer morf
urethane coating to protect them from
wear and weather. The backpacks all
have a well-organised tech compart-
ment on the outside at the top. It has
elastic straps for cables, a stretchy
mesh pocket that is perfect for earbuds
and a slip pocket that runs the length
of the compartment. Behind that slip
pocket is a zippered pocket lined with
RFID-blocking material. The tote has
a similar tech storage compartment
that also has RFID blocking. What
impressed most is the minimalist
design, ample storage space, and an
eco-friendly build. The BIONIC yarn
material used in the making of each
bag has contributed to the removal of
26 plastic bottles from our oceans. The

bag has an internal pocket for a big-
screen laptop, a large main compart-
ment, many smaller ones for tiny gadg-
ets and accessories, and an external
bottle pocket. The shoulder straps and
the back panels on the backpacks use
eco-friendly Ortholite Impressions’
memory foam. The foam’s open-cell
design helps with breathability and
moisture and also fights bacteria
growth. Incase used nylon lining
throughout the collection that helps
inhibit bacterial growth as well.

2
021 really was the year
of the rower, with many
new brands launching

machines offering the at-
home boutique fitness class
experience. For many, the
outstanding version was the
City Row’s Water Rower. Its
patented WaterFlywheel is
extremely smooth, and it
makes your workout feel
authentic and satisfying.
This smart rowing machine

not only looks good, with a
wood frame, a clear water
tank, and a 19.5-inch touch
screen, but will also keep
you hooked, thanks to a
wide selection of live and
on-demand trainer-led
workouts. It doesn’t offer
scenic outdoor rows like
some smart fitness ma -
chines, but the Cityrow
stands out for its Signature
classes that alternate time—

or distance—based rowing
intervals with strength
moves like bicep curls,
lunges, squats and deadlifts
for a full-body workout.
Most of the classes are suit-
able for all experience levels,
but there’s plenty of begin-
ner-friendly content for
those who are new to the
sport, as well as advanced
classes to challenge experi-
enced rowers.

T
his is a smart, durable and incredibly versa-
tile waterproof speaker that has really caught
the consumer’s imagination. That is mainly

because it is compatible with Amazon Alexa and
Google Assistant. The gadget can deliver high-
quality sound when one is outdoors. Its battery
holds up to 10 hours of wireless playback, and
you can top it up using your phone’s wireless
charging pad. Sonos is a company that pioneered
“multi-room sound” systems—speakers that con-
nect and stream wirelessly across the household.
The idea being that you put one in each room
and can have a single source of music playing
across the house. Typically, their products have
been reasonably-sized and convenient to place,
but not as small as the Roam is. This speaker is
their debut in the portable Bluetooth speaker

- aeF .renniw a evah ot mees yeht dna yrogetac
turing shock-absorbent materials and an IP67
dust and water resistance rating, Roam is primed
for every type of weather and terrain. It is also
available in India.

INCASE
COMMUTER
BACKPACK

SONOS 
ROAM

CITYROW WATER ROWER



HE debate between per-
sonal liberty and national
security concerns has been
growing. In this context,
the norms surrounding
solitary confinement and

speedy trial along with ensuring hu -
man dignity while being incarcerated
need to be reemphasised.

The recent shifting of human rights
activist Gautam Navlakha to an anda
cell (high security barracks) in Taloja
jail in Navi Mumbai has generated
some controversy. Navlakha was arrest-
ed in the Elgar Parishad case, related
to a violent event which broke out on
January 1, 2018, during the commemo-
ration of the 200th anniversary of the

Battle of Koregaon Bhima.
So what exactly is an anda (egg)

cell? This is a high security prison cell
that derives its name from its oblong
shape. These cells exist only within
central prisons built by the Public
Works Department (PWD). They are
specially designed to secure high-risk
prisoners and provide a better view
to authorities while monitoring and
pat rolling. The anda cell was specifi-

cally made for terrorists, Naxals,
gangsters and other such criminals.
Due to the sensitive nature of these
cells, additional officers and staff are
deployed there. 

These cells came into the limelight
in the 1990s when terrorists Harjinder
Singh Jinda and Sukhdev Singh Sukha
were brought there before being
hanged in 1992 in the case relating to
the assassination of former army chief
General Arun Kumar Vaidya. He had
led Operation Bluestar at the Golden

Cracking Up

The shifting of the activist to the dehumanising high security prison cell has highlighted the need to
uphold the rights of prisoners. Many judgments have tried to elevate them to a more humane state
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AKIN TO SOLITARY CONFINEMENT
Activist Gautam Navlakha’s (above right)
partner alleged that his heath deteriorated
after he was shifted to the anda cell

The anda cell was specifically made for
terrorists, Naxals, gangsters and other

such criminals. Due to the sensitive
nature of these cells, additional officers

and staff are deployed there. 

confinement is the impact on an
individual’s dignity as understood
under Article 21 of the Constitution
that deals with the right to life and per-
sonal liberty.

Solitary confinement is used in
penal institutions throughout the
world as a disciplinary punishment for
prisoners, especially for political pris-
oners, those with mental illnesses and
to isolate pre-trial detainees and those
who need protective custody.

In US jails and prisons, individuals
are held in solitary confinement for
weeks, months and even years. Such
treatment has been defined by The
American Bar Association’s Standards
On the Treatment of Prisoners as seg-
regated housing that is expected to
extend for a period exceeding 30 days.
However, the prisoners can challenge
their detention in courts through a
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Temple in 1984. Others who have been
put in these cells include Abdul Karim
Telgi who was involved in the fake
stamp paper scam, actor Sanjay Dutt
in connection with the Mumbai bomb
blast case and terrorist Ajmal Kasab.

Regarding Navlakha, his partner
alleged that due to being dep -
rived of fresh air and other

basic necessities in the anda cell, his
health had further deteriorated. She
argued for specialised medical care
for him, relying on a similar situation
faced by Priest Stan Swamy who was
a co-accused in the same case and
had died waiting for bail on health
grounds. She further alleged that the
phone call facility had been withdrawn
from Navlakha’s family members
and lawyers.

The core of the issue is whether

solitary confinement should continue
to exist given its nature and impact.
According to a UN Secretary General
report, solitary confinement is the con-
finement of prisoners in cells for 22 to
24 hours a day with minimal sensory
stimuli and little to no social interac-
tion. It has been found that solitary
confinement can cause significant psy-
chological damage, including cognitive
delays, increased suspicion and para-
noia, anxiety, fear, aggression, hostility,
heightened feelings of helplessness
and depression and increased thoughts
and attempts at self-mutilation and
suicide. Any time a prisoner is subject-
ed to an indefinite period of confine-
ment it can amount to torture or cruel,
inhuman and degrading treatment
under Article 7 of the International
Convention on Civil and Political
Rights. Accompa nying this kind of

Anda cells came into the limelight in the 1990s when terrorists Harjinder Singh Jinda and Sukhdev Singh Sukha were brought there.
Others put in these cells include Abdul Karim Telgi (left), Bollywood actor Sanjay Dutt (centre) and terrorist Ajmal Kasab.
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writ of habeas corpus. The 8th Amend -
ment also protects inmates from cruel
and unusual punishment that is condi-
tional upon the presence of an unrea-
sonable risk of harm to them, and
the deliberate intention of prison
administrators to put them through
these conditions. 

In a similar vein, Article 3 of the
European Convention for the Protec -
tion of Human Rights and Funda men -
tal Freedoms, states that “no one shall
be subjected to torture or to inhuman
or degrading treatment or punish-
ment”. In order to fall under Article 3,
ill-treatment must attain a minimum
level of severity, i.e., depending on the
circumstances of the case, such as the
duration of treatment, its physical and
mental effects and the state of health of
the victim, which holds significance in
Navlakha’s case.

In India, a person convicted or put
in prison, cannot claim all the funda-
mental rights available to an ordinary
person. However, certain rights which
have been enumerated in Part III of
the Constitution are available to a pris-

oner also because he remains a “per-
son” inside the prison. 

The regulations through which
prison administration is governed
include the Indian Penal Code, 1860;
Police Act, 1861; Prisoners Act, 1900;
and the Prisons Act, 1894. However,
the judiciary has been proactive in
upholding the rights of prisoners and
elevating them from a state of mere
animals to being humans and there
exist a plethora of cases that have
dealt with these issues. These include
Kishore Singh vs State of Rajasthan,
where Justice VR Krishna Iyer said
that isolation must depend on the
rarest of uncommon cases for security
motivations and to make them in con-
sonance with Article 21. 

The Supreme Court has said that
isolation is an infringement of
life and individual freedom of

prisoners under Article 21. Echoing a
similar sentiment in the Sunil Batra
case, the Court observed that the con-
viction of a person for a crime does not
reduce him to a non-person who is vul-

nerable to major punishment by jail
authorities without observance of pro-
cedural safeguards.

Similarly, in BM Patnaik vs State of
Andhra Pradesh, it was held that pris-
oners are not derailed of all fundamen-
tal rights, while Maneka Gandhi vs
Union of India dealt with the right to
life of prisoners. - usaiG dammahoM
ddin vs State of Andhra Pradesh dealt
with the fundamental rights of prison-
ers, while Charles Shobraj vs Delhi
Administration mentions the use of
fetters and solitary confinement. In the
landmark DK Basu vs State of West
Bengal, certain guidelines were laid
down for the police to follow with
regard to arrest, detention and interro-
gation as well as putting in place clear,
accurate and visible name tags of the
designations worn by the police and
the right of the arrested person to com-
municate with his family members or
well-wishers. Navlakha’s partner alle -
ged that these were violated in his case.

It is time to put in place a mecha-
nism that ensures speedy trial that can
be inferred from Article 21. By this, the
benefit derived through Article 39A
that deals with free legal aid and which
was brought through the 42nd Amend -
ment Act, 1976, to ensure better admi -
n is tration will be facilitated. Cases of
solitary confinement may reduce as
well because of the quick disposal of
cases. In this regard, the judgment of
Hussainara Khatoon vs Home
Ministry for the first time held that a
defendant had a fundamental right to a
speedy trial under Article 21. The
Court mandated greater access to bail
and more humane living standards in
the judgment.

Overall, in the case of Navlakha and
other such cases, the need of the hour
is to follow the spirit of Article 14 that
states equality before law and equal
protection of law, i.e., “like should be
treated alike”. 

—The writer teaches at Jindal
Global Law School, OP Jindal Global

University, Sonepat, Haryana

Regarding Navlakha, his partner argued for specialised medical care for him, relying
on a similar situation faced by Priest Stan Swamy (above) who was a co-accused in

the same case and had died waiting for bail on health grounds. 
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